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Tém tit: Bai viét phén tich chinh sach xdy dwng xdy dwng phdp ludt hinh si vé tgi san
xudt, buén ban hang gia la lwong thue, thwe pham, phu gia thie pham; Chinh sach dp dung
phap ludt hinh sw vé tdi san xudt, budén ban hang gia la lwong thiee, thwe pham, phu gia thuc
phdm va kién nghi bién phdp bao dam nhdn thirc va dp dung diing cdc chinh sach phép ludt
hinh s vé toi san xudt, buén ban hang gia la lvong thuc, thuc phcfm, phu gia thyc phcfm.

Tir khéa: chinh sach phdp ludt hinh sw, san xudt, buén ban, hang gid, lwong thuee, thire pham,

phu gia thire pham
I. Din nhép

Chinh sach phap luat hinh sy (PLHS)
la mdt bd phan cua chinh sach phéap luat.
“Chinh sach phép ludt la nhitng nguyén tdic,
duong huong co ban dwoc Pang va Nha
nuwée hoach dinh doi véi tung giai doan
phat trién nhat dinh ciia dat nueée nham tao
ra nhitng co sé ding dan cho viéc sir dung
mét cdach ¢é hiéu qud cdc kha ning diéu
chinh cia phdp ludt; nham xdc dinh ding
ddn té chire va hoat dong cia cdc co quan
phap ludt va nham xdy dung ¢ moi nguoi
dan y thire va 16i song tudn theo phdp lugt”
(Pao, 2020, tr. 176). Chinh sach PLHS la
“hé thong cdc quan diém, tw twong, gidi
phdp Idp phdp va thuc tién dp dung phdp
lugt ciia Nha nuée nham dat dwoc muc

! Truong Pai hoc Kiém sat

tiéu kiém sodt 101 pham thong qua cong cu
ludt hinh su”’(V0, 2017, tr. 45). Chinh sach
PLHS dugc thyc hién thong qua hinh thuc
hoc thuyét phap luat, hinh thirc xay dung
phép luat, hinh thirc 4p dung phép luat, hinh
thirc giai thich phap luét, hinh thirc gido
duc va dao tao phap luat (Vo, 2020). Bai
viét nay tap trung phén tich vé chinh sach
xay dung va chinh sach ap dung PLHS vé
t6i san xuat, budn ban (SXBB) hang gia 1a
lwong thyc, thyc pham, phu gia thyc pham
(LT, TP, PGTP).

II. Co s& ly thuyét

Bai viét dya trén 1y thuyét vé chinh
sach phap luat. Ly thuyét vé chinh sach
phap luét 1a Iy luan nén tang nghién ctru vé
dbi twong, lich st hinh thanh va phat trién
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cua khoa hoc chinh sach phéap luat; khai
niém, cac diu hiéu cta chinh sach phép
luat; hé théng chinh sach phéap luat; céac
phuong tién, cac hinh thure thuc hién chinh
sach phap ludt...(Vd, 2020). Vi vay, dé
nghién ctru chinh sach PLHS vé t6i SXBB
hang gia l1a LT, TP, PGTP can dua trén nén
tang 1y luan cda chinh sach phap luat.

I11. Phwong phap nghién ciru

Bai viét sir dung phuong phap phan
tich quy pham phap luat dé 1am rd chinh
sach PLHS va cac phuong phap thuong su
dung trong nghién ctru khoa hoc xa hoi,
nhu phan tich, binh luan, quy nap, dién
dich, suy luan logic...

IV. Két qua va thao luin

4.1. Chinh sach xdy dung phap
Iudt hinh sw vé téi sin xudt, buén bdn
hang gia la lwong thuc, thuc phém, phu
gia thwe phim

- Nhom chinh sach chung cua phap
ludt hinh su

Phap luat hinh sy Viét Nam luén thé
hién 0 cac chinh sach phép luat hinh sy
sau day:

+ Chinh sach binh dang: Chinh sach
ndy xuat phat tir quy dinh tai khoan 1 Diéu
16 Hién phap Viét Nam nam 2013, stra doi,
bd sung nam 2025: “Moi nguwoi déu binh
dang truée phdp ludf’. Chinh sach nay
duoc cu thé hoa tai diém b khoan 1 Piéu
3 BLHS hién hanh: “Moi nguoi pham tji
déu binh dang treéc phdp ludt, khong
phan biét gioi tinh, dan toc, tin nguong,
ton giao, thanh phcfn, dia vi xa hoi”.

+ Chinh sach nhan dao: Pay la chinh
sach hinh sy xuyén sudt tr BLHS nim
1985 dén nay. Chinh sach nay thé hién rat
1& & nhiéu quy dinh nhu: Khoan hdng ddi
v6i ngudi tu tha, dau thy, thanh khan khai
béo, t& gidc déng pham, lap coéng chudc

t0i, tich cuc hgp tac vdi co quan cd trach
nhi¢m trong viéc phat hién tdi pham hoac
trong qua trinh giai quyét vu an, an nan hbi
cai, tw nguyén sira chira hoic bdi thuong
thiét hai gay ra... (Piéu 3, Diéu 38, Piéu
39, Diéu 40 BLHS nam 20135, sira doi, bo
sung nam 2017, 2025) (BLHS hién hanh).

+ Chinh séch nghiém tri: Chinh sach
nghiém tri cling la mot chinh sach PLHS
dic thu thé hién sy nghiém khac cia Nha
nudc, su 1én 4n manh mé ctia xa hoi ddi vai
ngudi chu muu, cam dau, chi huy, ngoan
¢d chdng ddi, con do, tai pham nguy hiém,
lgi1 dung churc vu, quyén han dé pham t0i;
dung thu doan xdo quyét, co td chire, ¢
tinh chat chuyén nghiép, c6 y gy hau qua
dic biét nghiém trong (Diéu 3 BLHS).

- Nhém chinh sach ddac thir doi véi
t0i SXBB hang gia la LTTP

+ Chinh sach phan hoéa trach nhiém
hinh sy (TNHS).

Phan hoa TNHS bao dam cho viéc
ca thé hoa TNHS trong xay dung va ap
dung PLHS.(Truong Pai hoc Luat Ha
Noi, 2022). Chinh sach phan héa TNHS
trude hét thé hién & viée tich hanh vi
SXBB hang gia 1a LTTP ra khoi hanh vi
SXBB hang gia n6i chung. BLHS nam
1985, chua tach hanh vi SXBB hang gia la
LTTP thanh tdi doc 1ap. Tuy nhién, hanh
vi SXBB hang gia la LTTP dugc tach
thanh mot tinh tiét dinh khung ting ning
tai diém a khoan 2 Piéu 167 BLHS nim
1985. Bén BLHS nam 1999 thi t6i SXBB
hang gia 1a LTTP da dugc tach khoi toi
SXBB hang gia thanh toi doc 1ap tai Diéu
157 BLHS. Tuy nhién, hanh vi SXBB
hang gid 1a LTTP van quy dinh chung
v6i hanh vi SXBB hang gia 1a thudc chita
bénh, thudc phong bénh. Pén BLHS hién
hanh thi toi SXBB hang gia la LT, TP,
PGTP méi tach ra thanh tdi danh doc lap



quy dinh tai Diéu 193 BLHS véi cac chinh
sach phap luat hinh sy riéng.
+ Chinh sach hinh sy nhan dao

Chinh sach hinh sy nhan dao thé
hién rat r trong quy dinh vé ché tai. BLHS
ndm 1985 dén BLHS nam 1999 thi hanh
vi SXBB hang gia 1a LT, TP luén quy dinh
mirc cao nhat ciia khung hinh phat ning
nhét 13 hinh phat chung than, ti hinh. Tuy
nhién, dén BLHS hién hanh thi muc cao
nhat cta khung hinh phat ning nhét chi la
hinh phat chung than. Twong tw, mirc thap
nhat ciia khung hinh phat nhe nhat ddi voi
hanh vi pham t61 SXBB hang gia 1a LT,
TP quy dinh tai diém a khoan 2 Diéu 167
BLHS nam 1985 1a 03 nam tu; trong khi
quy dinh tai khoan 1 Diéu 157 BLHS nam
1999 1 02 nam tu va tai khoan 1 Diéu 193
BLHS hién hanh ciing 1a 02 nam tu.

+ Chinh sach xir Iy dong thoi trach
nhiém cta c4 nhan va phdp nhan thuong mai.

bay la chinh sach mdi duge quy
dinh trong BLHS hién hanh, dé phu hop
v6i thyc tién d4u tranh phong, chdng toi
pham, vi trong mot s6 truong hop mbi
loi thu duoc tir hanh vi pham t6i thudc vé
phép nhan nén vi¢c chi truy ctru TNHS
cua ca nhan la chua bao dam cong ly. Mat
khéc, truy cau TNHS phdp nhan s€ giup
phép nhan c6 y thuc cao hon trong viéc
tudn thu phap luat, trong quan ly, diéu
hanh moi hoat dong ctia phap nhan. Tur d6
bao vé tdt hon loi ich ctia Nha nuée, cia to
churc, cd nhan trong xa hoi va lgi ich chinh
dang cua chinh phép nhan do.

4.2. Chinh sach dp dung phap ludt
hinh swvé tgi san xudt, buon bin hang gii la
luong thuc, thuc phém, phu gia thuc phim

Thuc tién 4p dung chinh sach PLHS
vé toi SXBB hang gia 1a LTTP, phu gia
thuc phiam cho thiy cac han ché sau day:
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- Vdn dung chiea ddy @i chinh séch
nhan dao.

Vi dy 1: Tir thang 7/2021 dén thang
8/2022, Nguyén Trung V 1a Tong giam
dbc va 1a nguoi dai dién theo phap luat cua
Cong ty cb phan S5 da truc tiép chi dao
san xudt 27.378 san pham dinh dudng va
thuc phém dung cho ché d6 an dic biét ma
trong mdi san pham c6 it nhat mot trong
céc chi tiéu chat lugng chi dat muc dudi
70% so voi tiéu chudn chat luong ma V da
dang ky, cong bd. Cac san pham trén dugc
V3 két luan 1a hang gia. Tong gia tri ciia
cac san pham hang gia 1a 4.417.576.440
ddng. Hoi dong xét xir (HDXX) so thim
X phat V 07 nam ti vé ti san xuat hang
gia 1a thyc phdm (Ban an hinh su so thAm
sO 114/2024/HS-ST). HDXX phtic thim
nhéan dinh: Bi cdo V d3 thanh khén khai
nhan hanh vi pham t6i; qua trinh cong
tac, lao dong san xuét, bi cao duogc tang
thuong nhiéu Bing khen ciia cac co quan
Nha nudce; toan bo sd hang hoéa bi cdo lam
gia da dugc phat hién thu gitr ngan chan
kip thoi trude khi dua ra thi truong tiéu
thy; bi cdo tich cuc tham gia cong tac tir
thién va phong chéng dich Covid-19; bd,
me dé cua bi cdo 1a nguoi co6 cong duoc
tang thuong Huy chuong. Do d6 bi cdo
dugc hudng cac tinh tiét giam nhe TNHS
quy dinh tai diém h, s, v khoan 1, khoan
2 Piéu 51 BLHS. Bi c4o 1a nguoi c6 trinh
d0 dai hoc, nhan than tbt, sinh ra va 16n 1én
trong gia dinh c6 truyén thong, qua trinh
cong tac, lao dong san xuat di cd ging
phén dau duge két nap Dang; tai giai doan
phuc tham bi cdo da ndp tién phat bo sung,
tién 4n phi theo quyét dinh cua ban 4n so
tham, c6 thai do thuc sy an nan, hdi cai
vé hanh vi pham tdi cia minh. Do d6 Hoi
dong xét xir ap dung thém tinh tiét giam
nhe TNHS tai khoan 2 Diéu 51 BLHS va
giam mot phan hinh phat cho bi cdo dé thé
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hién tinh nhan dao, khoan hong ciia phap
ludt, tao diéu kién cho bi cdo sém co co
hoi lam lai, phat huy gia tri nang lyc ban
than dé tham gia hoat dong san Xuét, dong
gop cho su phat trién cua xd hoi. Tir do
HDXX phuc thim xir phat V 03 (Ba) nim
t0 vé t01 “San xudt hang gia la thire pham”
(Ban 4n s6 12/2025/HSPT).

Két qua trén cho thdy, ca HDXX
so thim va phiic tham déu cung ap dung
diém a khoan 3, khoan 5 Piéu 193; diém
h, s, v khoan 1, khoan 2 Piéu 51; khoan
1 Diéu 54; Diéu 38; diém a khoan 1 Diéu
55 B0 luat Hinh sy, tuy nhién, HbXX so
tham xu phat V 07 nam tu gap 2,33 1an so
v6i mirc hinh phat trong ban 4n phtic thim
(03 nam t0). Pidu nay cho thady HDXX
so thim chwa ap dung day du chinh sach
PLHS nhan dao. Mat khac, mac du HbXX
so thim c6 vién dan khoan 1 Piéu 54
BLHS nhung thuec té lai khong ap dung vi
muc hinh phat 07 nim ti van cao hon muc
thip nhét cua khoan 2 Biéu 193 BLHS.

- Van dung chwa dung chinh sach
phdan hoa TNHS

Vi du 2: TUr nam 2022 dén 2023
Db Trong N, Pong Ngo Minh H1 da c6
hanh vi SXBB 2.206 kg tra gia nhan hi¢u
Cong ty TNHH T8, 500 kg tra gia nhan
hiéu Cong ty CP P2, tuong duong gié tri
hang that 459.930.000 dong, trong d6 N
va mot ddng pham (khong khang cdo) thu
101 bét chinh 40.590.000 dong, H1 thu 1oi
bat chinh 6.618.000 dong. Duong Vin T
buon ban 2.076kg tra gia nhan hi¢u Cong
ty TNHH T8, twong duong gia tri hang
that 321.780.000 dong thu 1di bat chinh
12.456.000 dong. HPXX so tham xu
phat D& Trong N 08 nam tu, Pong Ngb
Minh H1 06 nam tu, Duong Van T 03 nam
t.(Ban 4n Hinh sy so thim sé 140/2024/
HS-ST) HDXX phtc thim nhin dinh:

HPXX so tham ap dung hinh phat di voi
cac bi cdo N, HI1 1a rat nghiém khic, sb
hang hoa cac bi cdo SXBB gid nhan mac
chua duge ban nhiéu ra thi truong, chua
anh huong dén strc khoe nguoi tiéu ding,
s tién thu 161 bat chinh khong 16n. Tai cip
phuc tham, cac bi céo c6 thém nhiéu tinh
tiét giam nhe TNHS méi. Bi cdo T khong
tham gia san xuat hang gia ma chi mua vé
ban kiém 10i va méi ban duge mot lan. Bi
cdo co6 noi cu tra rd rang, c6 kha nang tu
gido duc, tu cai tao. Tai cép phuc tham,
bi cdo c6 thém nhiéu tinh tiét giam nhe
TNHS méi. HDXX phiic tham xir phat N
06 nam tu; H1 04 nam tu; T 36 thang tu
cho huong an treo. Nhu vay so voi ban
an so thim, bi cao N, H1 mdi nguoi dugc
giam 2 ndm tu; bi cdo T gitt nguyén hinh
phat 03 nam tu nhung dugc hudng an treo
(Ban 4n Hinh sy phuc thim sé 62/2024/
HS-PT).

Vu 4n nay vira cho thay viéc ap dung
chua phu hop chinh sdch nhan dao, vira ap
dung chua phu hop chinh sach phan hoa
TNHS. Viéc HDXX ap dung hinh phat qua
ning ddi véi N va H1 1a khong phu hop
vO1 chinh sach nhan dao ciia Nha nudc ta.
Mat khéc, viéc chua ap dung ding chinh
sach phan hoa TNHS din dén danh gia
chua dung, chua dﬁy du, chua chinh xac
tinh chat muc do nguy hiém cho xi hoi
cua HVPT cua T nén khong cho T duoc
huéng 4n treo. Piéu ndy ciing thé hién
viéc ap dung chua dung chinh sach PLHS
nhan dao cta Nha nudc ta.

Vi du 3: Ngay 05/4/2024, céc bi
cdo Nguyén Thi T va Thdi Thi H da thuc
hién hanh vi mua bao bi gia “Gao Ong C”
Viét Nam loai 5kg va mua gao ST25 tai
Téng dai Iy gao D loai 50kg rOi san vao
cac bao loai 5kg dé ban vé6i gia cao hon.
Téng gia tri gao dd ban 14 9.945.000 dong.



Trudc do, T da ban dugc khoang 100 bao
gao gia nhan hiéu “Gao Ong C” thu 10i
s6 tién khoang 1.600.000 dong. HDXX
so thdm xur phat T 28 thang ti; xtr phat
H 24 thang ti (Ban 4n s6 87/2025/HSST).
HDBbXX phuc tham nhan dinh: Mtc hinh
phat ti d6i v6i cac bi cdo 1a qua nghiém
khic. Pay 1a truong hop cac bi cdo 1am
gia vé bao bi, nhan hiéu. Thuc té, cac bi
cdo mua gao that ST25 ctua doanh nghiép
tu nhan Nguyén Phuong T3, sau d6 dong
lai vao bao bi gia nhan hi¢u “Gao Ong
C” dé ban voi gia cao hon dé huong loi.
T d6 HDXX ap dung khoan 1 Diéu 192,
diém s khoan 1, khoan 2 Diéu 51, Diéu 32,
38 BLHS xu phat T 25 thang tu; 4p dung
khoéan 1 Diéu 192, diém s khoan 1, khoan
2 Piéu 51, Piéu 32, 65 BLHS xt phat H
24 thang ti cho hudng an treo (Ban 4n sd
743/2025/HS-PT). Vu an nay cling tuong
tu nhu vu an 2 néu trén: HBDXX so tham
da ap dung khong dung chinh sach nhan
dao nén da ap dung murc hinh phat qua
nang cho T (28 thang tu) va H (24 thang
t0). HDXS phuc tham dd giam hinh phat
cho T con 25 thang tu (giam 3 thang tu) va
cho bi cdo H dugc huodng an treo.

4.3. Nguyén nhan cua nhitng han
ché trong dp dung chinh sich PLHS ciia
doi vdi thi san xudt, buén ban hang gid la
luwong thuc, thuc phim, phu giathuc phim

- Nguyén nhan tir han ché trong quy
dinh cua phap ludt

Quy dinh cua BLHS hién hanh vé
toi SXBB hang gia 1a Iu LT, TP, PGTP tai
Diéu 193 BLHS con c6 han ché: Diéu 193
BLHS chua dinh nghia “hang gia la lvong
thuee, thue pham, phu gia thire pham”. Khai
niém hang gia dugc dinh nghia trong Van
ban hop nhat 03/VBHN-BCT 2025 Nghi
dinh xtr phat. Theo d6 hang gia l1a: a) Hang
hoa co gia tri st dung, cong dung khong
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dung v&i ngudn gde ban chét ty nhién, tén
goi cuia hang hoéa; hang hoéa khong co6 gia
tri sir dung, cong dung hodc cé gia tri st
dung, cong dung khong ding so vai gia tri
sir dung, cong dung da cong bd hodc ding
ky; b) Hang hoa c6 it nhat mot trong cac
chi tidu chit luong hodc dic tinh ky thuat
co ban hoac dinh lugng chét chinh tao nén
gia tri st dung, cong dung cua hang hoa
chi dat mirc tir 70% trd xudng so voi mirc
t6i thiéu quy dinh tai quy chuan k¥ thuat
hodc tiéu chuan chat luong di ding ky,
cong bd ap dung hoic ghi trén nhin, bao
bi hang hoa; d) Hang hoa c6 nhan hang
héa hodc bao bi hang hoa ghi chi dan gia
mao tén, dia chi td chirc, ca nhan san xuat
hoac nhap khéu, phan phéi hang hoa; gia
mao ma sb dang ky luu hanh, mé s6 cong
bd, ma s6 ma vach cua hang hoéa hoac gia
mao bao bi hang hoéa ctuia td chirc, c4 nhan
khac; gia mao vé ngudn gbc, xuat xi hang
héa hodc noi san xut, dong goi, lép rap
hang hoéa; e) Tem, nhan, bao bi hang hoa
gia (Van ban hop nhat 03/VBHN-BCT).
Pinh nghia nay khong phan bi¢t “hang
gid”, “hang kém chat lwong”, “hang héa
xdm pham quyén sé hitu cong nghiép” dan
dén kho khian, vudng mic trong thuc tién
dinh toi danh, tir 46 anh hudng dén viéc
ap dung chinh sach PLHS. Trong vi du 1,
hanh vi cua V 1a SXBB thuc phém dat dudi
70% so voi tiéu chudn chét luong ma V da
dang ky. Trong vi du 3, hanh vi cia T va
H mua gao that ST25 cta doanh nghiép tu
nhan Nguyén Phuong T3, sau d6 dong lai
vao bao bi gia nhan hiéu “Gao Ong C” dé
ban voi gia cao hon dé huong loi. Nhimng
hanh vi nay thuc chat chi 1a hanh vi SXBB
hang kém chat luong va hanh vi gia nhan
mac nhung theo quy dinh hi¢n hanh lai la
hanh vi SXBB hang gia 1a LT, TP.

- Trinh do chuyén mon, nang lyc nhan
thite ciia cdc Tham phan, Hoi tham nhén
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dén chira dong déu. Hon nita, chwa bao dam
“ché dinh t6 tung tw phdp ldy xét xir la trung
tam, tranh tung la dot phd” (Nghi quyét sb
27-NQ/TW) nén dan dén viéc nhan thiic va
ap dung cac chinh sach PLHS vé toi SXBB
hang gia 1a LTTP con chua thong nhét gitra
cac HDXX ciing nhu gitra cac cip xét xu.
Tir d6 anh hudng nghiém trong dén quyén
con ngudi, quyén cong dan va hiéu qua
phong, chdng toi pham.

V. Két luin

Tur nhitng phén tich trén cho thay,
dé bao dam nhan thic va ap dung cac
chinh sach PLHS vé t6i SXBB hang gia
1a LT, TP, PGTP, can thuc hién cac giai
phép sau day:

Tha nhat, hoan thién quy dinh cua
BLHS vé t6i SXBB hang gia la LT, TP,
PGTP tai Piéu 193 BLHS theo hudng
dinh nghia cu thé ndi ham cta khai niém
“hang gia”. BLHS Trung Qudc quy dinh
t6i SXBB hang gia (Piéu 140 BLHS) gdm
cac dang hanh vi la pha trdn, ché bién hang
gia, dua di tiéu thy hang gia nhu hang that;
ban hang thir pham véi gia hang chat lugng
t6t hodc dua di tiéu thy hang khong du tiéu
chuan nhu hang du tiéu chudn; t6i SXBB
thuc pham khong du tiéu chuin vé sinh
dén muc giy ngd doc thirc an hodc giy
cac bénh nghiém trong cé nguyén nhan
tir thue pham (Piéu 143 BLHS) va toi
SXBB thyc pham bi pha tron cac nguyén
liéu chura doc td o hai cho sire khoe nguoi
tiéu thy (Piéu 144 BLHS) (Pinh, 2007).
Tur kinh nghiém ctia Trung Qudc, can phai
quy dinh cu thé, o rang hon cac tdi pham
vé SXBB hang gia, hang kém chét luong
1a LT, TP, PGTP dé bao dam chinh sach
phan hoa TNHS.

- Can nang cao trinh do, k§ ning
nghé nghiép cua d6i ngdi Tham phan,
Hoi thdm nhan dan ciing nhu nhirng

nguoi tham gia t tung, nhat 1a luat su

dé bao dam tranh tung la dot pha. Tu do

bao dam lam rd moi tinh tiét khach quan

ctia vy an. Tir d6 moi c6 day du can cir

dé nhan thirc va ap dung céac chinh sach

PLHS vé t6i SXBB hang gia 1a LT, TP,

PGTP.
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CRIMINAL LAW POLICY ON THE CRIME OF
MANUFACTURING AND TRADING OF COUNTERFEIT
FOODSTUFFS, FOOD, OR FOOD ADDITIVES

Do Xuan Son’, Tran Minh Tung’

Abstract: The article analyzes the criminal law-making policies and the application

of criminal law concerning the crime of manufacturing and trading counterfeit foodstuffs,

food, or food additives. Furthermore, it proposes measures to ensure proper awareness and

enforcement of these criminal legal policies.

Keywords: Criminal law policy, manufacturing, trading, counterfeit foodstuffs, food, food

additives

! Vietnam Procuratorate University



