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Tém tit: Bai viét phan tich viéc thuc hién quyén binh dang giita vo' va chong trong
quan hé so hitu tai san theo phap ludt Viét Nam, tdp trung vao ché dé tai san theo théa
thudn, xdac dinh tai san chung - tai san riéng, dai dién va dinh doat tai san, chia tai san
trong thoi ky hon nhdan va khi ly hon. Nghién cuu s dung phwong phap phan tich phap 1y,
hé thong héa quy pham, nghién civu tinh hudng tir an 1é va ban an, dong thoi doi chiéu véi
chudn muc binh dang trong CEDAW. Két qua cho thdy khuén khé phdp ludt da ghi nhdn
khd ddy dit binh dang vé tw cdach phdp Iy va quyén tai san, nhwng van ton tai khodng trong
vé cong khai ché d¢ tai san, tiéu chi danh gia cong sire déng gop, xie Iy hoa lpi, loi tire va
bao vé nguoi thir ba. Trén co so do, bai viét @é xudt hoan thién co ché lwa chon va cong
khai ché dg tai san, lam ré nguyén tac phén logi tai san va nghia vu hodn trd, chudn héa
tiéu chi chirng minh khi chia tai san, tang cwong gidi trinh tw phdp va phé bién phdp ludt
bang cdc phirong thire mé, sé héa.

Tir khoa: binh dang gioi, ché do tai san, so hitu tai san, tai san chung, vo chong

I. Pit van dé

Binh ding giita vo va chong vé tai
san gin tryc tiép voi quyén so hiru, tu dinh
doat va tiép can cong ly. Hién phap nam
2013 (stra ddi, bd sung nam 2025), Lut
Binh dang giéi nim 2006 va Luat Hon
nhan va gia dinh nim 2014 dat nén tang
cho nguyén tic nay. Luat Hon nhan va gia
dinh nam 2014 ghi nhéan ché do tai san
theo luat dinh va theo thda thuén, cung cac
quy dinh vé tai san chung, tai san riéng,

dai dién, dinh doat va chia tai san (Qudc
hoi, 2006; Qudc hoi, 2014; Van phong
Quoc hoi, 2025).

Tuy nhién, binh ding trong vin
ban chwa dong nghia vai binh dang thuc
chat. Tranh chdp thudng xoay quanh
ngudn gbc tai san, tang cho riéng hay
chung, cong suc dong gop, lao dong gia
dinh, hoa lgi, loi tic va hiéu lyc giao
dich do mdgt bén xac 1ap. Céc nghién ctu
trudce da chi ra khé khan trong xac dinh
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tai san va cong suc dong gop khi ly
hon (Nguyén, 2021; Pham, 2021; Tran,
2018). Bai viét b sung goc nhin binh
dang thuc chat va din ching xét xtr dé
hoan thién cac kién nghi theo hudng can
bang quyén tu chu, nghia vu gia dinh va
quyén loi nguoi thir ba.

Muc tiéu cta bai viét 1a: (i) 1am rd
co so 1y luan va phap 1y cua quyén binh
dang tai san giira vo va chong; (ii) nhan
dién cac vudng méc ndi bat trong thuc
tién ap dung; va (iii) dé xuat giai phép
hoan thién phap luat, td chure thi hanh theo
hudng kha thi, minh bach va phu hop véi
yéu cau binh déng gidi.

II. Co s6' ly luédn

2.1. Binh ding hinh thivc va binh
ddng thwe chit trong quan hé tai sin
vo chong

Binh ding hinh thirc doi hoi vo va
chdng co cung tu cach chu thé, quyén giao
dich, quyén tham gia quyét dinh ddi véi
tai san chung va quyén yéu ciu bao vé
phép 1y. Binh dang thuc chat con doi hoi
ghi nhan déng gop khong biéu hién tryc
tiép bang tién, nhu ndi tro va cham soc
gia dinh, dong thoi han ché bat loi do dinh
kién gi6i hodc chénh léch kha ning tiép
can thong tin, ching ctr.

CEDAW yéu cau nam va nit ¢
quyén ngang nhau trong sé hitu, quan 1y,
huong dung va dinh doat tai san; Khuyén
nghi chung s 29 ciing luu ¥ hé qua kinh
té ctia phan cong lao dong theo gidi khi
hén nhan chdm dut (Committee on the
Elimination of Discrimination against
Women, 2013; United Nations, 1979).
Vi vay, binh dang khong déng nhit véi
mot ty 1& chia cimg, ma doi hoi quyén
tham gia ngang nhau, ghi nhan hop ly

dong gop va co ché ching minh, khic
phuc hi¢u qua.

2.2. Khung phdp Iy vé ché dj tai
sdn ciia v chong

Luat Hon nhan va gia dinh nam
2014 xéc 1ap hai co ché: ché d6 tai san
theo luat dinh va ché do tai san theo thoa
thuan. Piéu 33 xac dinh tai san chung
gOm tai san tao ra va thu nhap hop phap
trong thoi ky hon nhan, trong dé c6 hoa
lg1, 1o1 tlre tir tai san riéng, trir truong hop
thudc khoan 1 Diéu 40; khi khong ching
minh duogc la tai san riéng thi tai san tranh
chap duoc coi 1a tai san chung. Diéu 47
yéu cau thoa thuén lya chon ché do tai
san phai duoc 1ap trudce khi két hon va co
cong ching hodc ching thuc, trong khi
Diéu 49 cho phép vo chong stra d6i, bd
sung thoa thuan trong thoi ky hon nhan
(Québc hoi, 2014).

O giai doan ly hon, Piéu 59 Luat
Hon nhan va gia dinh va Thong tu lién tich
s6 01/2016/TTLT-TANDTC-VKSNDTC-
BTP dit ra cac yéu td nhu hoan canh,
cong strc dong gop, bao vé hoat dong nghé
nghiép, 16i cia mdi bén; lao dong trong gia
dinh dugc coi nhu lao dong c6 thu nhap.
Day la nén tang quan trong dé chuyén tir
binh dang hinh thtc sang binh dang thuc
chat, nhung hiéu qua phu thudc dang ké
vao ti€u chi ching minh va cach Toa an
giai thich trong tirng vu vi¢c (Toa an nhan
dan tdi cao, 2016).

I11. Phwong phap nghién ciru

Nghién cou st dung phuong
phap phan tich phéap ly (doctrinal legal
research) dé giai thich va d6i chiéu cac
quy pham vé quyén, nghia vu tai san cta
vo chong; phuong phap hé théng hoa dé
xem xét su lién két gitra Luat Hon nhan



va gia dinh, Luét Binh dang gi6i, Bo luat
Dan sy va vin ban huéng dan; phuong
phap nghién ctru tinh huéng dbi véi An 1¢
s6 03/2016/AL (Tda an nhan dan téi cao,
2016) va Ban an s6 17/2019/HNGD-PT
(Toa an nhan dan tinh Ngh¢ An, 2019);
va phuong phap so sanh chuan muc
khi ddi chiéu phap luat trong nudc véi
CEDAW. Nguén dit liéu 12 vin ban phap
luat, 4n 1€, ban an da cong bd va céac cong
trinh nghién ctru thir cap. Bai viét khong
sir dung diéu tra xa hoi hoc hay sd licu
khao sat so cap.

IV. Két qua nghién ctru va thao luan

4.1. Ché a@é tai sin theo théa thugn:
quyén tw chii da dwoc ghi nhin nhung
co ché cong khai con han ché

Ché d tai san theo théa thuén cho
phép cac bén chu dong xac dinh tai san
chung, tai san riéng, quyén quan ly va
nguyén tic phan chia. Tuy nhién, Diéu 47
yéu cau thoa thuan lua chon ché do nay
phai lap trude khi két hon, con Piéu 49
cho phép sira ddi thoa thuan da co trong
thoi ky hon nhan. Quy dinh chua dap tng
truong hop vo chong dang ap dung ché do
luat dinh nhung phét sinh nhu cau chuyén
do6i do thay d6i nghé nghiép, kinh doanh
hodc ciu triic tai san.

Mot thoa thuan chi thuc sy an toan
khi nguoi thir ba c¢6 kha nang biét hop 1y
pham vi quyén dinh doat ctia mdi bén. Co
ché cung cap, cong khai thong tin hién con
phan tan, nhat 13 v6i tai san dang ky va
hoat dong kinh doanh, lam tang chi phi
xac minh va nguy co tranh chap.

Can nghién ctru cho phép chuyén tir
ché do luat dinh sang ché do thoa thuan
trong thoi ky hon nhan, c6 hiéu luc vé tuong
lai va dugc cong chung hodc chung thuc.
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Viéc chuyén dbi khong duoc anh hudng
quyén da phat sinh ctia cht no, nguoi thi
ba hodc nham trén tranh nghia vy; voi
tai san phai dang ky, thong tin vé quyén
dinh doat can duoc phan anh trong hé
thong dang ky phu hop. Hudng dan vé vo
hiéu theo Piéu 50 ciing can tap trung vao
nang luc, sy tu nguyén, quyén thiét yéu
ctia thanh vién gia dinh va hau qua ddi voi
nguoi thir ba.

4.2. Xac dinh tai san chung, tai san
riéng, hoa li, lgi tirc va cdc khodn tro cip

Quy tac tai Diéu 33 coi hoa loi, loi
turc tur tai san riéng phat sinh trong thoi ky
hon nhan 1a tai san chung c6 co s¢ ¢ tinh
cong dong cua gia dinh: tai san riéng co
thé duoc khai thac, duy tri bing ngudn lyuc
chung, trong khi mét bén dam nhan cong
viéc gia dinh dé bén kia phat trién tai san.
Vi vay, khong nén méac nhién coi toan bo
hoa lgi, 1¢1 tirc 1a tai san riéng chi dua vao
ngudi dimg tén tai san gc.

Su két hop giira Diéu 33, Diéu 40,
Diéu 44 va Piéu 45 van can duoc lam ro
vé hach toan. Sau khi chia tai san chung
trong thoi ky hon nhan, hoa 191, 1o1 tc tu
phan tai san da chia c6 thé 14 tai san riéng,
trong khi chi phi duy tri hodc dau tu doi
khi lai 14y tir tai san chung. Can bd sung
nguyén tic hoan tra hodc bu trir khi mot
khdi tai san lam tang hodc bao toan gia tri
ctia khdi tai san khac, dong thoi cho phép
cac bén thoa thuan cach xac dinh phan gia
tri gia tang.

Nghi dinh s6 126/2014/ND-CP phan
biét khoan tro cap thudc “thu nhap hop phép
khac” véi tro cap, uu dai nguoi co cong va
quyén tai san gan voi nhan than thude tai
san riéng. Vi vay, khong nén coi moi khoan
tro cap 1a tai san riéng. Hudng dan nén dua
vao muyc dich, chtrc nang cua khoan chi tra:
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khoan thay thé thu nhap, phuc vu doi song
chung c6 thé 1a tai san chung; khoan bu dép,
vu dai hodc gan chit voi nhan than nén 13 tai
san riéng (Chinh phu, 2014).

4.3. Dai dién, quadn ly va dinh doat
tai sdn: can wu tién tinh minh bach va
hdu qua phap ly kha thi

Mot bén 6 thé xac lap giao dich lién
quan dén tai san chung ma bén kia khong
biét, khong dong ¥ hodc vuot qua pham vi
dai dién. Nguoc lai, yéu cau dong ¥ qua
clmg c6 thé anh hudng giao dich hop phap
va nguoi thir ba ngay tinh. Vi vay, trong
tam can 1a hiéu luc giao dich, hoan tra,
boi thuong, phan dinh nghia vu chung -
riéng va bdo v¢ nguoi thir ba, thay vi dat
mot mirc phat hanh chinh ¢ dinh cho moi
truong hop lam dung dai dién.

D6i v6i bat dong san, von gop, tai
khoan hodc tai san c6 gia tri 16n, can tang
kha niang kiém tra thong tin vé chu thé c6
quyén dinh doat va pham vi dai dién. Khi
mot bén da thong bao hoac cong khai hop
1¢ gi6i han quyén dinh doat, nguoi thi ba
biét hodc phai biét gidi han d6 can chiu rai
ro phép ly tuong tng; nguoc lai, nguoi thu
ba ngay tinh phai dugc bdo v¢ trong gidi
han hop 1y. Co ché nay vira khuyén khich
vo chdng minh bach thong tin, vira giam
nguy co st dung quyén binh dang nhu mot
can ¢t dé vo hiéu hoa giao dich sau khi loi
ich kinh té da phat sinh.

4.4. Chia tai san trong thoi ky hon
nhén va khi ly hén: vin dé cét 16i la
chikng cir va chit lwong gidi trinh

An 18 s6 03/2016/AL cho thay viéc
xac dinh tai san chung khong thé chi dya
vao hinh thirc ban dau ciia viéc chuyén
giao. Cha me cho vo chong ngudi con
su dung dat; vo chéng xay nha, s dung

cong khai, on dinh, ké khai va dugc cip
gidy chimg nhan, trong khi gia dinh biét
nhung khéng phan dbi. Hoi dong giam
dbc tham xac dinh co co sé coi quyén
sir dung dat 1a tai san chung va khi chia
phai xem xét cong strc dong gop, nhu cau
chd &. Qua d6, chimg ctr vé hanh vi, qua
trinh str dung va ¥ chi thé hién 1au dai c6
y nghia quan trong (Hoi dong Tham phan
Toa 4n nhan dan tdi cao, 2016).

Ban 4an s6 17/2019/HNGD-PT cua
Toa 4n nhan dan tinh Nghé An cho thay
mot bén yéu cau chia phan 16n hon vi cho
rang minh va gia dinh déng gop nhiéu hon
nhung khong chung minh dugec muc vuot
tro1; Toa an gitt nhan dinh hai bén c6 cong
stic twong dwong. Vu viéce cho thdy can
chuén hoa viéc danh giéa thu nhap, lao dong
gia dinh, tai san riéng dua vao st dung
chung va cong suc quan ly, bao quan tai
san (Toa an nhan dan tinh Nghé An, 2019).

Khong nén an dinh ty 1¢ cting cho
“hoan canh”, “cong stc dong gop” hoac
“16i”. Huéng dan xét xir nén xdy dung
nhom tiéu chi gdm: thoi gian hon nhan;
dong gbp tai chinh; lao dong noi tro,
cham soéc; tai san riéng dua vao tai san
chung; cong stc quan 1y, bao quan; bat
loi kinh té sau ly hon; va mdi lién hé giira
hanh vi vi pham nghia vu hon nhan véi
ton that tai san. Ban an can néu ching
cu duoc chép nhan, cach can nhic ting
yéu t6 va 1y do cua ty 18 phan chia, qua
do6 tang tinh du doan va han ché ap dung
khong théng nhit.

4.5. Gidai phap bdo dam hiéu qua
thi hanh

Thir nhat, can ting cudng hudng dan
nghiép vu va cong bd co hé thong ban an,
quyét dinh dién hinh vé tai san vo ché)ng,
nhat 1a chirng minh tai san riéng, lao dong



gia dinh, tai san kinh doanh va giao dich
v6i nguoi thir ba. Dir lidu xét xir giup on
dinh tiéu chuin giai thich va ho tro du lidu
hau qua phap ly.

Thi hai, cong chung, dang ky dat
dai, dang ky doanh nghiép va cac thiét
ché lién quan can théng nhat quy trinh xac
dinh tinh trang hon nhan, can cu xéac 1ap
tai san va pham vi quyén dinh doat, tranh
tuyét d6i hoa quyén cua nguoi ding tén
hodc can tr¢ nguoi thur ba ngay tinh.

Thir ba, phd bién phap luat can wu
tién nhom bat loi vé thong tin va tiép can
dich vu phap ly. Tran (2025) cho thiy
khuon mau giéi trong ngdn ngir dan gian
van co thé tac dong to1 cach nhin nhan
vai trd0 phu nit trong tinh yéu, gia dinh.
Intaratat (2021) cho thiy gido duc mo két
hop cong nghé thong tin co thé mo rong
tiép can tri thirc va hd trg trao quyén cho
phu nit thugc nhém thiéu s6. Vi vay, nén
phat trién hoc liéu m&, video ngén va tinh
hudng sb vé tai san hon nhan bang ngdn
ngir dé hiéu, nhu mot kénh bo tro cho tu
van, tro gitip phap 1y va xét xi.

V. Két luin va kién nghi

Phép luat Viét Nam da tao nén tang
turong d6i day du cho binh dang tai san giira
vo va chong. Tuy nhién, binh déng thuc
chit con phy thudc vao kha ning cong khai
thong tin, chimg minh ngudn gbc va dong
gop, su nhit quan trong ap dung va chat
luong gidi trinh cla co quan xét xur.

Bai viét kién nghi bén nhom giai
phap: cho phép chuyén doi cé kiém soat
sang ché do tai san theo thoa thuan trong
thoi ky hon nhan va bao vé quyén da phat
sinh cta nguoi thtr ba; 1am 16 hach todn,
hoan tra gilra tai san chung - riéng va
phan loai tro cap theo muyc dich; xay dung
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tiéu chi co cAu trac vé cong strc, hoan canh,
18i va yéu cau ban 4n giai trinh chimg ct;
tang cuong cong bd an 18, lién thong thong
tin cong ching - dang ky tai san - ding
ky kinh doanh va ph bién phap luat bang
phuong thire truc tiép, gido duc mo, cong
nghé sb. Muc tiéu 1a can bang quyén ty chi
v6i tinh cong dong ctia gia dinh va an toan
phép 1y cua giao dich.
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PRACTICAL APPLICATION OF LAW ON EQUALITY
BETWEEN HUSBAND AND WIFE IN PROPERTY
OWNERSHIP RELATIONS

Huynh Ngoc Tuan', Ngo Thi Thu Huyen?

Abstract: This article examines the practical implementation of equality between husband
and wife in property ownership relations under Vietnamese law, with an emphasis on agreed
marital property regimes, the identification of common and separate property, representation and
disposition, and the division of property during marriage and upon divorce. The study applies
doctrinal legal analysis, systematic interpretation, case-study analysis of judicial precedents
and judgments, and reference to equality standards under CEDAW. The findings indicate that
Viethamese law provides a relatively comprehensive framework for equal legal status and
property rights. Still, practical uncertainties remain regarding the publicity of marital property
arrangements, the assessment of spouses’ contributions, the treatment of fruits and profits from
separate property, and the protection of third parties. The article therefore recommends a clearer
mechanism for choosing and disclosing marital property regimes, more coherent rules on
classification and reimbursement, structured evidentiary criteria for property division, stronger
Jjudicial reasoning, and wider legal education through open and digital channels.

Keywords: gender equality, joint property, marital property regime, ownership, spouses
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