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|. D4n nhip

Théng ké ciia Toa an nhéan dan t6i
cao (TANDTC), tir ndm 2012 dén nam
2022 cac Toa 4n di tién hanh xét xir so
tham 806 vu 4n v&i 1420 bi cdo, trong do
¢6 32 vu an vai 43 bi cao pham cac tdi xam
pham quyén SHTT va 774 vu an v6i1377
bi cdo pham céc toi san xudt, budén bén
hang gia. Thong ké cia Cyc S& hitu tri tug,
B6 Khoa hoc va cong nghé, chi

riéng vi pham hanh chinh vé nhan hiéu
trong 11 nam tir nim 2010 dén nam 2020
da c6 21.280 vu v6i tong sb tién phat 1a
167.731.355.000 dong. Théng ké& cua
Thanh tra nganh Vian hoa, Thé thao va Du
lich trong ba nim tir ndm 2012 dén nam
2015 da xu phat vi pham hanh chinh 386
t6 chirc, c4 nhan c6 hanh vi xdm pham
quyén tac gia, quyén lién quan, phat tién
384 trudng hop voi tong tién phat trén 9

* Vu Phap ché va Quan ly khoa hoc Tda &n nhéan dan ti cao.






ty dong’. Nam 2020, cac luc lugng chirc
nang cua cac bd, nganh da xu phat 1.300
vu x4m pham quyén SHTT, véi tong sb
tién xtr phat trén 25 ty dong.* Thuc trang
nay cho thdy tinh hinh céc t6i xAm pham
quyén SHTT dang c6 dién bién ngay cang
phirc tap, khong chi co sy gia ting vé sd
luong, vé tinh chét, mirc do nguy hiém cua
hanh vi pham toi ma phuong thirc, thudoan
pham t6i cling ngay cang tinh vi, xaoquyét.
Diéu nay dit ra su can thiét phai nghién
cliru dé nang cao hiéu qua phong, chéng
loai toi pham dang c6 dién bién ratphirc
tap nay.

I1. Co sé 1y thuyét:

2.1. Ly thuyét vé téi pham

Ly thuyét vé toi pham lam rd khai
niém t6i pham, dic diém cuoa toi pham,
phan loai t6i pham, phan biét t6i pham v&i
céc vi pham phép luét khac va cac yéu t6
cAu thanh t6i pham.$

2.2. Ly thuyét vé dinh téi danh va
quyét dinh hinh phat

Ly thuyét vé dinh toi danh va quyét
dinh hinh phat 13 nén tang Iy luin dé xac
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dinh t6i danh va lya chon loai hinh phat ap
dung cho nguoi, phap nhan thuong mai
pham t6i."

2.3. Ly thuyét vé chinh sdch phdp
ludt hinh s

Ly thuyét vé chinh sach phép luat
1a nén tang 1y luan dé bao dam cac chinh
sch phédp luat Viét Nam trong phong,
chéng t6i pham noi chung va cac toi xam
pham quyén SHTT noi riéng.”

I11. Phwong phap nghién ciru

Céc phuong phap phan tich, binh
luan, quy nap, dién dich, suy luan logic,
phan tich quy pham phdp luat, phuong
phap luat so sanh dugc s dung dé lam
rd cac han ché trong thyc tién ap dung
cac quy dinh vé cac t6i xAm pham quyén
SHTT.

Céc phuong phap phan tich, binh
ludn, quy nap, dién dich, suy luan logic
duoc sir dung dé dé xudt cac giai phap ting
cuong giai thich phap luat vé cac toi xam
pham quyén SHTT.

IV.Két qua va thao luan

+ Bo Khoa hoc va Cong nghé, Bé an “Chién lugc phat trién hoat dong so hitu tri tué giai doan 2018
—-2030".

1 Phan BPtc, Vi pham vé so hitu tri tué ngay cang tinh vi, dang trén Bao Cong an nhan dan on-
line ngay 28/10/2021. Ngudn: https://cand.com.vn/Thi-truong/vi-pham-ve-so-huu-tri-tue- ngay-
cang-tinh-vi-i632902/#:~:text=C%C3%A1¢c%20h%C3%A0nh%20vi%20vi%20
ph%E1%BA%A1mM,t%C3%AAN%20doanh%20nghi%E1%BB%87p%3B%20x%C3%A2m%20
ph%E1%BA%A1m.

§ Truong Pai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, Phéan chung. Nxb. Cong
an nhan dan, tr.49-158; Nguyén Ngoc Hoa (2013), Toi pham va cau thanh toi pham. Nxb. Cong an
nhén dan, tr. 11-110.

9 Truong Dai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, Phan chung. Nxb. Coéng
an nhan dan, tr. 263-292.

** V6 Khanh Vinh (2020), Chinh sach phap luat (Giao trinh sau dai hoc). Nxb. Khoa hoc Xa hdi. tr.
182-225.
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Thuc tién 4p dung phap luat hinh
su d6i voi cac toi xam pham quyén SHTT
cho thiy nhimng han ché, bat cip sau day:

- Déu hi¢u “quy mé thwong mai”

chwa dwgc hwong din cu thé.

Khai niém “quy md thuong mai”
1a khai niém rat quan trong, nhung chua
dugc dinh nghia trong BLHS nam 2015
cling nhur C4c vin ban huéng dan thi hanh.
Vi vay, khi 4p dung quy dinh cia BLHS
nim 2015 vé cic toi xam pham quyén
SHTT, mbi co quan hiéu ndi ham cua khéi
niém “quy mod thwong mai” theo nhiing
cach khac nhau. Thyc tién 4p dung phéap
luat quéc té d3 c6 vu viéc Hoa Ky ndp don
1én Co quan giai quyét tranh chap (DSB)
ctia T6 chire Thuong mai Quéc té (WTO)
lién quan dén co ché bao vé phép luat hinh
su vé quyén SHTT & Trung Québcvao thang
4 nam 2007. C6t 15i cua tranh chap trong
vu an la cach dién giai “quy mdthuong
mai” theo Piéu 61 cua Hiép dinh TRIPS
voi tu cach 1a mot “ngudng hinh sy
Viét Nam dé noi luat hoa dau hiéu nay vao
trong CTTP co ban cua cac toi Xdm pham
quyén tac gia, quyén lién quan;toi xam
pham quyén s& hiru cong nghiép (SHCN)
trong BLHS. Tuy nhién, phap luat hinh sy
Vi¢t Nam chua c6 dinh nghia“quy mo
thuong mai”. Vu viéc Cong ty TNHH co
phan dau tw ROYAL Viét Namsan xuét
gach men 6p 1at xam pham quyéndéi véi
nhan hiéu “ROYAL” nam 2017 dabi xur
phat 530 triéu dong** 12 minh chimng

ve kho khan, vudng mac trong xac dinh
“quy mo thuong mai”.

- Chuwa hwéng dén cu thé vé diu
hiéu phap ly hang héa vi pham trong cac
16i Xam pham quyén SHTT.

Céc quy dinh trong BLHS hién hanh
chua lam ro sy khac biét gitra to1 xam
pham quyén sé hitu cong nghiép (Piéu
226 BLHS) va toi san xuat, budn ban hang
gia (Piéu 192 BLHS), trong d6, chua 1am
rd su khac biét gitra hang gia va hang xam
pham quyén SHTT.

Hang xam pham quyén SHTT Ia
hang c6 dugc tir nhitng hanh vi sir dung
trai phép cac ddi tuong cua quyén SHTT
(nh&n hiéu va chi dan dia ly). Hién dang c6
su trang lap giita quy dinh cta phap luat
hién hanh vé hang gia va hang xdm pham
quyén SHTT. D¢ 1a truong hop hang gia
vé hinh thirc va hang xam pham quyén s&
hitu SHTT d6i voi nhan hiéu hang ho4, chi
dan dia 1y. Viéc dp dung tdi danh nao phu
thudc vao khach thé tryc tiép bi xam hai.
Néu nham 13n giira hai diéu luat nay s& dan
dén dinh i danh sai, tir d6 din dén viéc
ap dung trach nhiém hinh sy (hinh phat)
cho nguoi pham tgi khong tuong xing véi
tinh chat, mtc d6 nguy hiém cua HVPT.
Thyc tién cho thdy, trong nhiéu truong
hop, HVPT thoa man day du cac du hi¢u
céu thanh ciia toi XAm pham quyén sé hiru
cong nghi¢p nhung cac co quan nha nude
6 tham quyén lai truy td, xét xir vé toi san

11 Donald P. Harris (2008), The Honeymoon is Over: Evaluating The U.S.-China WTO Intellectual
Property Complaint, Fordham International Law Journal, Vol.32, Issuel, Article 12, page 142

11 QK, Cong ty ROYAL Viét Nam: Bi phat trén 500 triéu vi vi pham phap luat ban quyén, dang trén
Béao Thanh tra online, ngay 29/12/2017. Nguon: https://thanhtra.com.vn/thanh-tra/xu-ly-sau-thanh-
tra/Cong-ty-ROYAL-Viet-Nam-Bi-phat-tren-500-trieu-vi-vi-pham-phap-luat-ban-quyen-128989.

html.



xut, buén ban hang gia hodc ngugc lai.
Céac van ban huéng dan hién hanh tuy da
c6 su phan tach “hang gid” va “hang hoa
gia mao nhan hiéu, chi dan dia 1y, nhung
su phan biét ndy rat khd trong nhing
truong hop hanh vi pham t6i c6 dbi tuong
la hang hda vira gia vé ndi dung vira gia vé
hinh thtrc (nhan hiéu, chi dan dia 1y).

- Chwa 0 vin bdn gidi thich cu thé
cdc diéu kién truy ciru TNHS ciia phdp
nhan thuwong mai.

BLHS nam 2015 di quy dinh vé
trach nhiém hinh sy (TNHS) cua phap
nhan thuong mai (PNTM). Pé xac dinh
mot PNTM c0 phai chiu TNHS hay khéng,
trude hét can xac dinh hanh vi cta ca nhan
¢4 théa méan dau hiéu cua moét CTTP co
ban dugc quy dinh trong BLHS khong.
Tiép d6, can xac dinh, CTTP ndi trén co
thudc vao pham vi cac toi ma PNTM phai
chiu TNHS khong. Piéu quan trong va
cling phuc tap, kho khin nhat 1a can phai
ching minh duge “mdi quan hé” gitrahanh
vi cua nguoi pham tdi vai PNTM theo cac
quy dinh tai Diéu 75, Piéu 76 BLHS nim
2015. Thyc té di c6 nhiing trudng hop
PNTM c6 déu hiéu pham t6i nhung khong
bi truy ciru TNHS dén dén bo lot toi pham.

TNHS ctia PNTM la mot ché dinh
moi trong BLHS nam 2015 nén viéc ap
dung con rat han ché. Dién hinh 12 Ban an
hinh su so tham s 02/2020/HS-ST ngay
14/1/2020 cta Toa an nhan dan (TAND)
tinh Phii Tho xét xir Cong ty nhom Viét
Phap - Nha may nhém Viét Phéap va bi céo
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Vii Van P pham t6i xdm pham quyén s&
hitu c6ng nghiép theo Diéu 226 BLHS nim
2015. Vii Vian P 1a giam ddc cia 2 cong ty
1a Cong ty cd phan nhém Viét Phap (Ha
Noi) va Cong ty cb phan san xuit nhom
Xingfa - Nha may Nhom Xingfa, dong
thoi 1a nguoi ding dau Chi nhanh Cong ty
nhom Viét Phap — Pha Tho. P da chi dao
02 cong ty trén va chi nhanh san xuit, gia
cdng cé&c san pham nhdém thanh dinh hinh,
dan cac loai tem nhan trong d6 cé tem
“NHOM VIET PHAP SHAL” trung véi
nhan hiéu dang dugc bao ho cua Cong ty
CP Nhom Viét Phap SHAL (tai Ninh Binh)
dé ban, véi téng $6 luong 316.045,05kg,
d3 ban 144.770,05kg v6i tong gid tri hang
hoa vi pham la: 11.106.592.233 dong. Vi
nhirng hanh vi néu trén, Cong ty nhdmViét
Phap - Nha may nhdm Viét Phap va bicao
Vi Van P da bi Toa an nhan dan tinh Phu
Tho tuyén pham tdi xam pham quyénsé
hitu cong nghiép theo Piéu 226 BLHSnim
2015, vai hinh phat cho bi cdo Vil VanP
500.000.000 dong va xir phat Cong ty
nhom Viét Phap - Nha may nhom Viét
Phap sb tién 2.000.000.000 dong. 8

Sau vy an Cong ty nhom Viét Phap,
viéc truy ciru TNHS cua phap nhén trong
linh vuc SHCN da duogc trién khai manh
hon. Vu 4n cong ty c6 phan Tap doan Bia
Sai Gon Viét Nam do ba Tran Thi Ai Loan
dai dién phap luat. Theo két luan diéu tra
ngay 15/4/2020: Cong ty ¢ phan Tapdoan
Bia Sai Gon Viét Nam ky hop dong hop
tac san xuat va mua ban hang hoa véichu
co s& san xuat bia Biva (TP Ba Ria, BR-
VT) san xuat bia mang nhan hi¢u BIA

§§ Ban an hinh sy so thim s 02/2020/HS-ST ngay 14/1/2020 cua Toa an nhan dan tinh Phu Tho
tuyén xir Cong ty nhdm Viét Phap - Nha may nhém Viét Phap va bi cdo Vi Van P pham tdi Xam pham
quyeén so hitu cong nghiép (Pieu 226 BLHS nam 2015).
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SAIGON VIETNAM cung cp nguoc lai
cho Cong ty Bia Sai Gon Viét Nam, bi Cuc
Quan ly thi truong tinh BR-VT tam gilt
4.712 thung bia Sai Gon Viét Nam thanh
pham, 116.700 vo lon bia cung loai va
3.300 vo thing bia chwa st dung. Két luan
gidm dinh tr Vién Khoa hoc SHTT ctia B
Khoa hoc va cong nghé khang dinh: dau
hiéu “BIA SAIGON VIETNAM va hinh
khién dung + hinh con rong” gin trén mit
trude, sau lon bia nhu mau giam dinh 1a
yéu té xam pham quyén dbi véi nhan hiéu
duoc bao ho cua Sabeco.

Ban &n hinh sy so thAm s 146/2019/
HS-ST ngay 22/11/2019 cua Toa an nhan
dan Quan Tan Binh: “Xdc minh tai Chi cuc
thué qudn Tan Phi, két qud: Céng ty
TNHH may Hai Kim P c6 ké khai thué gia
tri gia tang hang quy tuw nam 2017, nhung
cong ty khdng ngp bang ké ban ra, muavao
tirnam 2017, khong xac dinh dwoc cong ty
c6 thuee hién viéc ké khai thué doi véi hang
héa 1a quan jean nhan hiéu “Levi’s ’hay
khong. Ngoai ra, K khai nhin khéng ké
khai kinh doanh quan jean cé nhin hiéu

“Levi’s” vao hoat dong kinh doanh cia
cdng ty. Do dé, khéng dii yéu t6 dé xem xét
khoi té Cong ty TNHH may Kim Hai P ¢6
hanh vi “xdam hai quyén s¢ hiru cong
nghiép”. Noi dung trén khing dinh viéc
khong truy ciru TNHS cua PNTM dohang
hda vi pham khdng cé trong dang kykinh
doanh cia PNTM. Tuy nhién, diéu

kién nay la khdng can thiét va khéng dung
quy dinh cta phap luat. Mot hanh vi da
d4u hiéu CTTP co ban cua toi pham va
thoa man diéu kién tai Diéu 75, Diéu 76
BLHS 14 ¢6 du co so dé truy ctru TNHS
cua PNTM ma khong phu thudc vao linh
vuc ma PNTM da dang ky kinh doanh.

V.Két ludn

Tu nhitng han ché, vuong méc trén,
dé nang cao hiéu qua ap dung phéap luat
hinh sy ddi v6i cac toi xdm pham quyén
SHTT, TANDTC can ban hanh kip thoi
cac van ban hudng dan ap dung cac toi
Xa4m pham quyén SHTT. Cy thé:

- Ban hanh van ban hwéng dan dp
dung ddu hiéu “quy md thwong mai”

Nhu trén di dé cap khi Hoa Ky nop
don 1én DSB cia WTO kién Trung Qudc
vé co ché bao vé phap luat hinh sy vé quyén
SHTT thi khai niém “quy mé thuong mai”
lai dugc ban luan vé “ngudng hinh sy cua
vi pham SHTT”."™ Két qua, Hoi déng két
luan: “quy mo thuwong mai” la “mirc do
twong doi, hodc pham vi cua hoat dong
thwong mai dién hinh hodc thong thuwong
déi véi mot san pham trong mot thi truong
nhat dinh”.""" Quy mo thwong mai khong
chi thay ddi theo thi truong ma con boi san
pham trong cung thi trudng. ™ Theo quyét
dinh ctua Hoi dong, c6 thé thiy rang“quy
mo thuong mai” trong quy dinh cua TRIPS
& mot thuat nglr mo va linh hoat.

111 https://plo.vn/phap-luat/de-nghi-truy-to-vu-xam-pham-nhan-hieu-bia-sai-gon-962113.html

*** Xem: https://www.researchgate.net/publication/248114626_Sino-US_disputes_over_criminal_

threshold_of _intellectual_property_rights

11 China—Measures Affecting The Protection And Enforcement Of Intellectual Property Rights

[2009] WT/DS362/R, ibid, para.7.577

111 China—Measures Affecting The Protection And Enforcement Of Intellectual Property Rights

[2009] WT/DS362/R, ibid, para.7.606


http://www.researchgate.net/publication/248114626_Sino-US_disputes_over_criminal_

Bing phan quyét nhu vay, Hoi dong xac
nhan thém khong gian chinh sich ma moi
qudc gia thanh vién dugc huong. %8 Kinh
nghiém 1ap phap ciia mot sé qudc gia, nhur
Hoa Ky cho thiy, nhitng hanh vi dua cac
san pham vi pham luu thong ngoai pham
vi tién hanh hoat dong kinh doanh cua
minh dé budn ban hoic tir d6, 1oi dung gidi
han dia Iy cta cac truong hop dang duoc
bao ho dé ding ky nhan hiéu ciing c6thé bi
coi la toi pham.™

Nhu vy, ngoai nhirng ndi dung da
kha rd trong giai thich diu hiéu “quy mo
thwong mai” theo CPTPP (nhu: nhamthu
loi tai chinh, cac quéc gia co thé quy dinh
dau hiéu dinh luong thiét hai chochu so
hitu quyén, dinh luong hang héa xam
pham) thi dau hiéu “nham dat loi thé
thuong mai” c¢6 thé giai thich thong qua
viéc thue hién mét s6 hoat dong xuc tién
thuong mai, trong d6 hang hoa, dich vu vi
pham 1a d6i tuong dugc dua vao xuc tién
thuong mai; hoac ¢ nhirng hoat dong dua
cac san pham gia mao nhan hiéu, chi dan
dia 1y luu thong ngoai pham vi dang ky
hoat dong kinh doanh nham dang ky bao
h6 dbi voi nhan hiéu, chi dan dia Iy do.

Tu sy phén tich trén, ndi dung
huéng dan du hiéu “quy md thuong mai”
nén dya trén c4c can ctr quy dinh cta Diéu
woc qubc té ma Viét Nam da tham gia
ky két (nhu CPTPP) lam chuan muc. Tir
chuén muc do, tiép tuc lam rd nhiing dau
hiéu dinh tinh theo hudng ¢ ging luong
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hoa hodc cu thé hoa ti da cac ddu hiéu nay
(nham tao thuan loi cho viéc &4p dung).Xuét
phat tir tinh da nganh cua dau hiéu “quy
mod thuong mai”, viéc giai thich nénxuét
phat tir viée 1am rd dic diém kinh té cua
du hiéu “quy md thuong mai”, c6 thékét
hop tham khao kinh nghiém cua cac qudc
gia trén thé gidi.

- Hudng dan dinh t6i danh trong
trieong hop hang héa vi pham vira c6 yéu
16 gid vé néi dung vira cé yéu té gia ve
hinh thiic.

Mot trong nhiing cin ctr thyc té dé
x4c dinh hang héa vi pham 13 ddi tuong
clia cac toi san xuat, budn ban hang gia hay
d6i twong clia toi xaAm pham quyén séhiru
cong nghiép chinh 1 két luan giam dinh
hang héa. Theo nguyén tic, cAn phaitién
hanh giam dinh ca vé ndi dung (chat
lugng, cong dung, ti€u chuin ky thuat...)
1an hinh thtrc (nhan hiéu, chi dan dia 1y)
ctia hang hoa. Cac két luan nay phai duoc
cdng bd trong ban &n dé c6 du can ct dinh
t0i. Cac nha ap dung phap luat cling nén
tranh quan diém cho rang chi can cin ci
vao gia thi trudng cac san pham c6 dau
hiéu gia mao nhan hiéu ré hon rat nhiéu
so v6i hang that dé dong nhat tit ca nhirng
truong hop do6 cling gia vé nodi dung. Pic
biét trong nhitng truong hop nguoi san
xuat dau tu rat nhidu vao chat lugng san
pham nhung vi gia tri thuong mai cua
doanh nghi¢p trén thi truong khong cao
nén da sir dung nhan hiéu nodi tiéng cho

888§ Xem: Danlu Huang (2017), Intellectual Property Infringement on a ‘Commercial Scale’ in Light
of the Ongoing Multilateral Agreement, [xem: https://papers.ssrn.com/sol3/papers.cfm?abstract_

1d=2990006]

949 Xem: Lé Xuan Loc, Tran Nhan Chinh, Tran Anh Dtc, Han ché trong viéc xie Iy hinh sy doi véi
hanh vi xam pham quyén so hiru tri tué trén moi truong so, Tham luan héi thao “Bao vé€ quyén s¢ hitu
tri tué xét trong thoi dai cdch mang cong nghiép 4.0”, Truong Pai hoc Luat Ha Noi, 24/11/2020, tr123
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san pham ciia minh va ban ra thi truong
voi1 gia thanh ré hon.

Nhiéu quan diém khoa hoc va thuc
tién kha théng nhat duong 16i xur Iy d6 1a
truong hop san xuit, buén ban cac loai
hang hoa vi pham vira c¢6 dau hiéu gia vé
chat luong - ltra gat ngudi tiéu dung, vira
c6 dau hiéu gid mao nhan hiéu, hodc chi
dan dia ly - 1oi dung uy tin thuong mai ciia
chu s6 hitu thi can phai coi 1a “hang gia”™™"
va bi xur ly v t0i san xut, budn ban hang
gia. " Tuy nhién, néu so sanh nhimg hanh
Vi néu trén v4i hanh vi san xudt, budn ban
hang hoa chi gia vé noi dung hoic chi gia
vé hinh thuc thi tinh chat, mtc d6 nguy
hiém ciia nhitng hanh vi nay cao hon. Boi
1&, trong trudng hop nay, khach thé cua toi
pham khong chi 1a tinh trung thuc, hoat
dong ding dan cia cac chu thé san xuat
kinh doanh, loi ich cua nguoi tiéu dung
(thudc quan hé kinh té vé mua ban, san
xuat hang hoa) ma con 1a quan hé SHTT.
Hau qua cta tdi pham ciling khdng chi gay
thiét hai cho nén kinh té néi chung, thiét
hai cho nguoi tiéu dung ma con gay thiét
hai cho chu s¢ hitu quyén SHTT (& goc do
quyén sO hitu cong nghiép cia ho bi thiét
hai). Nhiéu truong hop hanh vi sir dung
trai phép d6i voi nhan hiéu, chi dan dia
1y dang duoc bao ho tai Viét Nam nham
muc dich 191 dung uy tin thuvong mai cua
chi s hitu cac ddi tugng so hitu cong
nghiép nay dé ting lgi nhuan kinh doanh

chir khong nhim lira gat ngudi tiéu dung
vé chit luong san pham.H#

- Huéng dan cu thé cac quy dinh vé
TNHS cua phap nhan thwong mai.

Dé tao thuan loi trong ap dung
TNHS dbi véi PNTM, cin phai huéng dan
cu thé viéc ap dung quy dinh cua BLHS dé
truy ctru TNHS cua PNTM.

+ Céan hudng dan trudng hop PNTM
c6 cac hanh vi pham t6i trong linh vuee ma
PNTM d6 khdng dang ky kinh doanh. Baoi
vi trong bén ddu hiéu dé truy cru TNHS
cia PNTM quy dinh tai khoan 1 Piéu
75 BLHS, khong c6 yéu to nao quy dinh
PNTM chi phai chiu TNHS trong chinh
nhirng linh vuc hang hoa, dich vu maminh
dang ky kinh doanh. Thong thuong PNTM
tién hanh kinh doanh vi muc tiéu lgi nhuan
nhung vi mudn thu loi bat chinhnén co thé
thuc hién nhitng hoat dong pham t0i trong
linh vuc kinh doanh cua minh dudi vo
boc dang ky kinh doanhhgp phap. Tuy
nhién, pham vi ding ky kinh doanh 4y
khong phai 1a gi61 han truyctru TNHS cua
PNTM theo quy dinh cia BLHS.

+ Can hudng dan rd khoan 2 Piéu 75
BLHS vé TNHS ctia ca nhan va TNHScta
phap nhan. Khoan 2 Diéu 75 BLHS c6 quy
dinh: “Viéc phap nhan thwongmai chiu
TNHS khong loai trir TNHS cuia ca nhan”.
Véi noi dung ndy c6 thé hiéu,

**xk | s |8 Vian Sua, T6i san xudt, budn ban hang gid va téi xam pham quyén s¢ hitu cong nghiép theo
BLHS nam 2015, [xem: https://moj.gov.vn/qt/tintuc/Pages/nghien-cuu-trao-doi.aspx?ltemID=2073,

truy cép ngay 3/4/2020]

+++1 Pham Tai Tué (2019), CAc t6i pham vé hang gid theo phap ludt hinh s Viét Nam, Luan an Tién

sy Luat hoc, tr 104

T111 Ls. Lé Van Sua, T4i san xudt, buén ban hang gia va toi xam pham quyén sé hitu cong nghiép

theo BLHS nam 2015, tldd



TNHS cia PNTM khong thay thé cho
TNHS cta c4 nhan ma ton tai dong thoi
v6i TNHS cia ca nhan. Tuy nhién, can
huéng dan cu thé 1a su ton tai déng thoi
nay 1a bt budc hay TNHS ciia PNTM cé
thé doc 1ap v61 TNHS cuia ca nhan. Trong
cac quy dinh tai khoan 4 Diéu 225, 226
BLHS 2015 vé t6i xAm pham quyén tac
gia, quyén lién quan va toi xdm pham
quyén SHCN c6 d4u hiéu “da bi xtr phat vi
pham hanh chinh ma con vi pham” 1a dau
hiéu dinh t6i d6i voi PNTM, nhung ddi voi
c4 nhéan thi khéng c6 diu hiéu nay. Diéu
nay thé hién quan diém nghiém tri PNTM
pham t6i, nhung cé thé dan dén truong
hop: PNTM da bi xtr phat vi pham hanh
chinh vé hanh vi xam pham quyén tac gia,
chua hét thoi hiéu dé duoc coi la chua bi
xur phat vi pham hanh chinh nhung lai chi
dao ca nhan thyc hién hanh vi xam pham
quyén tac gia nhan danh PNTM, vi loi ich
cua PNTM va hanh vi d6 con thoi hiéu truy
ctru TNHS. Dong thoi hanh vi nay khong
thoa man cac du hiéu quy mé thuong mai
hay cac murc dinh lugng tdi thiéu vé gia tri
hang hoa vi pham, thu loi bat chinh hay
thiét hai vat chat cho chu thé quyén (theo
khoan 1 Piéu 225 BLHS). Néu xét doc lap
hanh vi ctia c& nhan thi khéng du dau hiéu
CTTP tai Biéu 225 BLHS; tuy nhién, néu
d6i chiéu voi quy dinh tai diém a khoan 4
Diéu 225 BLHS thi PNTM c6 du dau hi¢u
phai chiu TNHS. Pé tao thuan loi trong
thuc tién ap dung BLHS, can phai giai
thich cu thé vé van dé nay.
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