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Tém tit: Quyén im lang la mot trong cdc quyén co ban, quan trong khéng thé thiéu
trong 6 tung Ninh sw nham bao dam c&c quyén va lgi ich hop phap, téi cao ciia moi ¢ nhan
trong xd héi. Quyén im ldng bao dam cho hoat dong ciia cdc co quan tién hanh t6 tung thire
sw trédch nhiém, khach quan, toan dién, bao dam cong ly, céng bcing, xu ly ding ngueoi, dung
16i, diing phdp ludt va khéng lam oan nguoi vo tgi. Bai viét nay phdn tich lam ré quyén im
ling ciia nguwoi bi budce téi trong T6 tung hinh sy Céng hoa lién bang Pire va trong phap ludt
16 tung hinh sy cua Viét Nam; phdn tich lam r6 nhitng han ché trong quy dinh vé quyén im
ling ciia nguwoi bi budc téi va kién nghi cdc bién phdp bdo dam quyén im ldng ciia nguwoi bi
bugc toi trong Te 6 tung hinh sy Viét Nam.
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Abstract: The right to silence is one of the fundamental and indispensable rights in
criminal proceedings to ensure the supreme and legitimate rights and interests of all individuals
in society. The right to silence ensures the activities of the proceedings-conducting agencies
that are truly responsible, objective, comprehensive, and ensure justice and fairness, and
handle the right people, the right crimes, and the law, and do not do injustice to the innocent.
This article analyzes and clarifies the accused’s right to silence in the criminal procedure of
the Federal Republic of Germany and the criminal procedure law of Vietham, analyzing and
clarifying the limitations in regulations on the accused’s right to silence and recommending
measures to ensure the accused’s right to silence in Vietnamese criminal proceedings.
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|. D4n nhap

Quyén im lang 12 mot trong céc
quyén co ban, quan trong khong thé thiéu
trong to tung hinh sy nhim bao dam céc
quyén va loi ich hop phép, t6i cao cia moi
cé nhan trong x4 hoi. Quyén im ling khong
chi bdo dam cho nguoi bi bude toi c6 du
thoi gian dé dua ra cac chung cir khach
quan, chinh xa4c ma con bao dam hoat dong
cua cac co quan tién hanh t& tung thyc su
trach nhiém, khach quan, toan dién, bao
dam cong ly, cong bang, xtr Iy ding ngudi,
ding t61, dung phap luat va khong lam oan
nguoi VO toi, Khéng phu thudc vao loikhali
clia ngudi bi budc toi. Quyén im lingda
dugc ghi nhan trong phap luat qudc té va
dugc luat hoa trong phap luat ciia hau hét
cac qudc gia. Bai viét nay phan tichveé
quyén im ling trong phap luat té tung hinh
su Cong hoa lién bang Puc trong su So
sanh v&i phap luat to tung hinh sy Viét
Nam dé kién nghi cac bién phap bao dam
quyén im lang ctia ngudi bi budc toi.

I1. Co sé 1y thuyét

Bai viét dua trén cac 1y thuyét vé
nguyén tic phap ché x& hoi chu nghia
(XHCN), 1y thuyét vé bao dam quyén ctia
ngudi bi bude toi va 1y thuyét vé trach
nhiém xac dinh su that khach quan cua
vu an.

2.1. Ly thuyét vé nguyén tic phdp
ché xa héi chii nghia

Nguyén tic phap ché XHCN la
nguyén tic chung ciia hé théng phap luat.
Nguyén tic nay thé hién trong T tung
hinh sy doi hoi trude hét phép luat td tung

hinh sy phai théng nhat, dong bg, khong
mau thuan, chong chéo, cu thé, rd rang, dé
hiéu, d& van dung. Nguyén tic ndy ciing
doi hoi cac chu thé hiéu va 4p dung phap
luat mot cach théng nhat, chinh xac, bao
dam xac dinh dung chan 1y, su that khach
quan cua vu an, bao dam cong ly, cong
bang, xu 1y dung nguoi, dung toi, ding
phap luat va khong lam oan nguoi vo toi.

2.2. Ly thuyét vé bio dim quyén
cia ngwoi bi bujc toi

Ly thuyét vé bao dam quyén cua
ngudi bi budc toi 1a Iy thuyét dua trén
nén tang cia quyén con ngudi di duogc
ghi nhan va bao vé trong Hién phap nim
2013. Trong t6 tung hinh su, quyén cua
nguoi bi budc to1 dugce dac bi¢t chi trong
va ghi nhan cu thé trong Bo luat T tung
hinh sy va cac van ban khac co lién quan.
Moi co quan, ngudi c6 tham quyén tién
hanh t6 tung phai ton trong va bao dam
t6t nhat cac quyén ctia nguoi bi budc toi,
trong d6 c6 quyén im lang.

2.3. Ly thuyét vé trach nhiém xdc
dinh sw thdt khdach quan ciia vu dn

Ly thuyét ndy xac dinh rd trach
nhiém xac dinh sy that khach quan cua
vu an thudc vé co quan, ngudi tién hanh tb
tung. Trong pham vi chirc ning, quyén han
ctia minh, cic co quan, ngudi ¢4 thim
quyén tién hanh t6 tung phai 4p dung moi
bién phap hop phap dé xac dinh sy that cia
vu an mot cach khach quan, toan dién,day
du va chinh xac. Trach nhi¢m chirng minh
to1 pham la thude cac co quan tién hanh tb
tung. Nguoi bi budc toi khong budc phai
chtrng minh minh vo t9i.

 Truong Dai hoc Luat Ha Noi (2020), Gido trinh Luét Té tung hinh su Viét Nam. Nxb. Cong an nhan

dan, tr. 52-53.



I11. Phwong phap nghién ciru

Céac phuong phap phan tich, binh
luan, quy nap, dién dich, suy luan logic,
phan tich quy pham phép ludt dugc su
dung dé 1am rd quyén im ling ctia ngudi
bi budc t6i trong T4 tung hinh sy Cong hda
lién bang Puc va Viét Nam; lam rd nhiing
han ché trong quy dinh vé quyén im ling
ctia ngudi bi bude toi trong T tung hinh
su Viét Nam.

Céac phuong phap phan tich, binh
luan, quy nap, dién dich, suy luan logic
dugc sir dung dé dua ra nhiing kién nghi
cac bién phap bao dam quyén im lang cua
ngudi bi budce toi trong TH tung hinh su
Viét Nam.

IV.Két qua va thao ludn

4.1. Quyén im ling ciia ngwoi bi
buéc tgi trong Té tung hinh sw Céng hoa
lién bang Dirc

Quyén im ling 14 mot quyén quan
trong cua nguoi bi bude tdi trong to tung
hinh su. Quyén nay d dugc ghi nhan trong
Cong udc quéc té vé quyén dan sy va chinh
tri va dugc ndi luat hoa trong hé thong phép
ludt cia hau hét cic qudc gia nham bao
dam t6i da cc quyén va loi ich hop phap
cho nguoi bi budc t6i trong t6 tung hinh sy.

Tai diém g khoan 3 Diéu 14 cia
Cong wdc qudc t& vé quyén dan sy va

chinh tri (International Covenant on Civil
and Political Rights) quy dinh: Trong qua
trinh t6 tung hinh sy, moi nguoi déu co
quyén duoc hudng cac bao dam tdi thiéu
va hoan toan binh dang, trong d6 c6 bao
dam: “Khong bi budc phdai dwa ra loi khai
chéng lai chinh minh hodc budc phdi nhén
t61”.F Quy dinh nay chinh 1a kim chi nam
dé phap luat té tung hinh su cua cac qudc
gia cu thé héa trach nhiém chimg minh toi
pham thudc vé cac co quan tién hanh td
tung. Ngudi bi budc t6i ¢ quyén, nhung
khong c6 nghia vu chiing minh minh v6
t6i. CUng véi viéc bao dam quyén im ling,
Cong udc ciing quy dinh cac quyén bao
dam cho quyén im ling, nhu quyén duoc
suy doan vo toi, quyén duoc biét chi tiét,
khong cham tré vé 1y do budc tdi, quyén
¢6 di thoi gian va diéu kién tot nhat dé bao
chita va moi nguoi bao chira ...

Khoan 1 Diéu 136 Bo luat T6 tung
hinh sy (BLTTHS) cua Cong hoa liénbang
Puc quy dinh: “Trude khi bat dau héi
cung, nguoi bi budc toi phdi dwoc biét
minh pham t6i Qi Va bi &p dung diéu khodn
nao cua B¢ luat hinh su. Nguoi bi bugc toi
phai dwoc théng bdo rang theo ludt ho
duoc tw do dua ra quan diém vé 101 bude
t01 hodc dwoc quyén im ldng bat cir khi
nao, ké ca trude khi bi héi cung...”". Quy
dinh nay bao dam cho nguoi bi budc toi
trudc hét phai duoc quyén biét rd ho bi

! Nguyén vin: “Not to be compelled to testify against himself or to confess guilt”. Xem diém g khoan
3 biéeu 14 International Covenant on Civil and Political Rights. Pang trén Website cua UnitedNations.
Nguon:  https://www.ohchr.org/en/instruments-mechanisms/instruments/international-cove- nant-

civil-and-political-rights.

§ Khoan 2, khoan 3 Piéu 14 International Covenant on Civil and Political Rights. TLdd.

TXem § 136 Vernehmung (1), StrafprozeBordnung, dang trén We;bsite cua Bo Tu phap Cong hoa lién
bang Buc (Bundesministerium), cap nhat ngay 01/11/2019. Nguon: https://www.gesetze-im-internet.

de/stpo/BIJINR006290950.html.


https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.ohchr.org/en/instruments-mechanisms/instruments/international-covenant-civil-and-political-rights
https://www.gesetze-im-internet.de/stpo/BJNR006290950.html
https://www.gesetze-im-internet.de/stpo/BJNR006290950.html
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budc toi gi va bi ap dung diéu khoan nao
cua B0 luat hinh sy. Pay 1a co s quan
trong dé ho dua ra quyét dinh c6 boc 16
quan diém cta minh dé ching minh minh
v6 t0i hay giir quyén im ling. Quyén im
lang chinh 14 quyén tir chéi lam ching va
khong cung cép bat ky thong tin nao vé
cac cao budc chéng lai ho. Nguoi bi bude
t61 s& can nhac nhirng diéu c6 loi va bat loi
khi boc 16 quan diém cua minh dé ching
minh v6 t6i hay giit quyén im ling. Cac co
quan, ngudi c6 thAm quyén tién hanh tb
tung phai tuyét d6i ton trong quyét dinh
nay cta ngudi bj budc toi. Khoan 4 Piéu
163a cua BLTTHS cua Cong hoa liénbang
Prc ciing néu rd “Khi ngueoi ¢ thamquyén
cua canh sat hoi cung, nguoi bi buoc toi
phdi dwoe thdng bao vé viéc minhbi budce
toi gi. Ngoai ra, viéc hoi cung phaituan thu
quy dinh tai Piéu 136 va cac diéuludt khdc
o lién quan cia BLTTHS”.” Quy dinh tai
Piéu 136 chinh 14 quy dinh vé quyén im
lang cuia nguoi bi budc t6i. Nhu vay, quy
dinh tai Diéu 163a doi hoi ngudi co quyén
hoi cung phai tuyét ddi ton trong céc
quyén hop phap ciia ngudi bi bude t6i, ddc
biét la quyén im lang cua nguoi bi budc toi
néu ho quyét dinh s dung quyén nay
trong qua trinh t6 tung.

Nghi quyét cia Toa an Tbi cao lién
bang Puc (Bundesgerichtshof) phan

n6i dung vé quyén im ling ciing néu rd:
“Néu nguoi bi buoc toi quyét dinh sur dung
quyén im lgng ciia minh thi Co quan diéu
tra phdi tén trong diéu nay”.’" Noi dung
nay cho thiy, khéng chi quy dinh cua
BLTTHS ma Nghi quyét ctia Toa an t6i
cao lién bang ciing xac dinh rd yéu cau
phai ton trong tuyét dbi quyén im ling cua
nguoi bi bude toi trong subt qué trinh tb
tung hinh su, trudc hét 1a trong giai doan
diéu tra. bay chinh 1a su cu thé hoa trach
nhiém cua nha nudc trong viéc chungminh
t0i pham va nguoi pham tdi. Nguoi bi
budc t6i ¢ quyén nhung khong budc phai
ching minh minh vo t4i.

Nghi quyét cia Toa an Hién phap
lién bang Ptic ciing nhan manh “Phdi bdo
dam cho nguoi bi buoc toi dugc huong
quyén im ling trén co s¢ ton trong gia tri
nhan ph'fim cua ho, tranh lam cho ho lo s¢
rang su im ling cua ho sé& bi gay bat loi khi
danh gia finh tiét ciia vu viéc. Quyén im
ling dwge bao dam bang quyén dwoc xét
xit cong bdng trén co sé phdp quyén.
Trong moi truong hop, sy im lang cua bi
cdo khong dwoc sw dung nhu mot tinh tiét
bugc t3i trong qud trinh t6 tung ciing nhu
tai phién toa”}* Nghi quyét nay da xac
dinh cu thé cac noi dung:

+ Phai bao dam cho nguoi bi buoc
t6i duge huong quyén im ling trén co sé

“* Xem § 163a Vernehmung des Beschuldigten (4), StrafprozeRordnung, dang trén website ctiia B Tu
phéap Cong hoa lién bang Bire (Bundesministerium), cap nhat ngay 01/11/2019. Ngudn: https://www.

gesetze-im-internet.de/stpo/BJNR006290950.html

t* Bundesgerichtshof, Urteil vom 27. Juni 2013, 3 StR 435/12. Ding trén website ciia Toa an Ti cao
lién bang ctia Cong hoa lién bang Pirc (Bundesgerichtshof). Nguon: http://juris.bundesgerichtshof.
de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=64794&pos=0&anz=1.

I Bundesverfassungsgericht, Beschluss vom 06. September 2016 - 2 BVR 890/16, phan I1. Ping trén

website ctia Toa an Hién phap lién bang (Bundesverfassungsgericht). Nguon: https://www.bundes-
verfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/09/rk20160906_2bvr089016.html.


https://www.gesetze-im-internet.de/stpo/BJNR006290950.html
https://www.gesetze-im-internet.de/stpo/BJNR006290950.html
http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=64794&pos=0&anz=1
http://juris.bundesgerichtshof.de/cgi-bin/rechtsprechung/document.py?Gericht=bgh&Art=en&nr=64794&pos=0&anz=1
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/09/rk20160906_2bvr089016.html
https://www.bundesverfassungsgericht.de/SharedDocs/Entscheidungen/DE/2016/09/rk20160906_2bvr089016.html

t6n trong gia tri nhan phdm cua ho. Pay la
yéu cau quan trong boi vé tim 1y, nhiing
nguoi tién hanh té tung, nhat 1 nguoi hoi
cung khi gip cac truong hgp nguoi budc
t61 gitr quyén im ling thudng hay nay sinh
tam ly kho chiu, coi day la cac truong hop
¢6 tinh khéng hop tac, ngoan cb, chdng
dbi ... va khi khong kiém ché duoc cam
xUc dé dan dén tinh trang coi thudng,thim
chiha thép, xuc pham nhan phém, danh du
cua nguoi bi budc toi.

+ Ngueoi tién hanh t6 tung phdi bdo
dam cho nguoi bi bugc toi hiéu ré, sw im
lang ciia ho sé khong gay bdt loi cho ho khi
danh gia tinh tiét ciia vu viéc. Pay ciing
13 mot yéu cau quan trong trong bao dam
quyén im lang cua nguoi bi budc toi. Khi
gitr quyén im lang, nguoi bi budc tdi ludn
co tdm ly lo s¢ su im lang cua ho s€ la tinh
tiét bat loi dugc nhitg nguoi tién hanh t6
tung, nhat 1a thim phan st dung dé danh
gia toan dién, khach quan cac tinh tiét vu
an, tir d6 ra phan quyét bat loi cho ho. Yéu
cau nay cua Toa &n Hién phap s& gilp bao
dam t6t nhat quyén im ling ctia nguoi bi
budc td1 va bao dam cho ho khong bi dua
vao tinh trang bét loi khi thuc hién quyén
im lang hgp phap ctia minh.

+ Quyén im ldng dwoc bdo dam bang
quyén dwoc xét xir cong bdng trén co s¢
phdp quyén. Noi dung nay doi hoi cac co
quan tién hanh t tung, nhat 12 Toa an phai
bao dam tdt nhat cac nguyén tic tién hanh
t6 tung, nguyén tic xét xtr dé bao dam xét
xtr khach quan, cong bang trén co s¢ phap
luat, bao dam xac dinh chinh xac chan ly
khach quan, xét xtr dung nguoi, ding toi,
dung phap luat. Cac co quan tién hanh tb
tung, nhat 1a Toa an khong duoc st dung
quyén im liang nhu mot tinh tiét dé budc
toi hodc ting nang trdch nhiém hinh su
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cua nguoi bi budc 61, can bao dam quyén
im ling khong anh huéng dén qua trinh xét
XU nguoi pham ti.

Tém lai, cac quy dinh cua BLTTHS
Cong hoa lién bang Brc va cac Nghi quyét
ctia Toa an Tbi cao, Toa an Hién phap lién
bang Purc déu quy dinh chit ché, rd rang
quyén im ling cua ngudi bi budc toi. Tat
ca C4C co quan tién hanh t6 tung phai tuyét
dbi ton trong quyén im ling cua nguoi bi
budc i va khong duoc dién giai quyén im
lang theo hudng bét loi dbi véi nhiing céo
budc chdng lai nguoi bi budc toi.

4.2. Quyén im ling ciia ngwoi bi
bugc toi trong By ludt T ] tung hinh sy
Viet Nam

O Viét Nam, mic du BLTTHS
khong c6 khéi niém “Quyén im ling”,
nhung ndi ham cia quyén im lang da duoc
ghi nhan ngay trong Bo luat T4 tung hinh
su ndm 2003. Poan 2 Diéu 10 BLTTHS
nam 2003 quy dinh “Trach nhiém chung
minh toi pham thugc vé cdc co quan tién
hanh t6 tung. Bi can, bi cdo c¢é quyén
nhung khong buoc phai chung minh la
minh vo toi”. Viéc quy dinh “Bi can, bi cao
cO quyén, nhung khong budc phdichiing
minh la minh vo t6i” chinh la no1 ham co
ban clia quyén im ling trong td tung hinh
su. Tuy nhién, ngoai quy dinh nay thi
BLTTHS niam 2003 khdng c6 thém diéu
luat nao quy dinh cu thé hon quyén im
lang cua bi can, bi cdo. BLTTHS nam
2015, stra d6i, bo sung nim 2021 (sau day
goi tat 1a BLTTHS nam 2015) tiép tuc quy
dinh quyén im ling nhung di mé rong
pham vi chi thé cia quyén nay khéng
chi cua “Bj can, bi cdo” ma 1a quyén cia
“Nguoi bi bugc toi”. Hon nira, néu nhu
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quyén im ling trong BLTTHS nim 2003
chua dugc cu thé hoa trong cac quyén cua
nguoi bi budce toi thi BLTTHS nam 2015
da cu thé hoa quyén im lang cua ngudi bi
gift trong trudng hop khan cip, nguoi bi
bat (diém d khoan 1 Diéu 58 BLTTHS),
ngudi bi tam gitr (diém ¢ khoan 2 Didu 59
BLTTHS), bi can (diém d khoan 2 Diéu
60 BLTTHS) va bi c4o (diém h khoan 2
Diéu 61 BLTTHS). Diéu nay cho thiy
budc tién quan trong trong chinh sach cua
Nha nudc trong viéc ndi luat hda quy dinh
ctia phap luat quéc té, bao dam sy tuong
thich ctia hé thong phéap luat Viét Nam voi
phap luat qudc té. Viéc quy dinh cu thé
hon quyén im ldng ctia nguoi bi bude toi
trong BLTTHS chinh 1i nhdm ting cuong
bao dam quyén con nguoi trong TTHS.
Pong thoi, quy dinh nay ciing nham nang
cao trach nhiém, chat luong, hiéu quahoat
dong cua cac co quan tién hanh tb tung,
bao dam nguyén tic suy doan vO tdi,bao
dam dat dugc cong 1y, 1€ phai, su that
khach quan trong qua trinh t6 tung, nham
tranh oan sai.®® Cung v6i quyén im ling,
nhiing quyén khac nhu quyén duogc biét
ly do minh bi giit, bi bat (diém b khoan
1 Piéu 58 BLTTHS), duoc biét ly do
minh bi tam giir (diém a khoan 2 Diéu 59
BLTTHS), duoc biét ly do minh bi khéi to
(diém a khoan 2 Piéu 60 BLTTHS), dugc
tu bao chira, nho nguoi bao chira (diém
g khoan 2 Piéu 61 BLTTHS)... 13 nhiing
quyén khong thé thiéu giup cho quyén im
lang cua ngudi bi bude toi duoc thuc hi¢n
t6t nhat.

4.3. Nhitng han ché trong quy dinh
vé quyén im ling ciia ngwoi bi budc tji
trong 76 tung hinh su.

Nghién ctru quy dinh vé quyén im
lang ctia nguoi bi budc tdi trong BLTTHS
cua Viét Nam trong sy so sanh vdi
BLTTHS cua Cong hoa lién bang Buc cho
thiy mot s6 han ché sau:

- Thit nhat, BLTTHS Viét Nam chua
quy dinh quyén im ling cho nguoi bi to
giac, nguoi bi kién nghi khoi t6.

Nhu trén da néu, BLTTHS nam
2015 da quy dinh cy thé quyén im lang doi
v6i ngudi bi gilt trong truong hop khan
cap, ngudi bi bat, ngudi bi tam giit, bi can
va bi cao, tuy nhién, d6i voi nguoi bi t6
gi4c, ngudi bi kién nghi khoi t5, BLTTHS
lai khong quy dinh cho nhiing ngudi nay
quyén im ling 1a chua phu hop. Boi vi,
ngudi bi td giac, nguoi bi kién nghi khoi
t6 ciing 1a nhitng nguoi tham gia té tung
tuong tu nhu nguoi bi gilt trong truong
hop khén cép, nguoi bi bat, nguoi bi tam
gitr, bi can va bi cdo. Viéc khéng quy
dinh quyén im ling cho nhiing ngudi nay
12 khong bao dam nguyén tic cong bang,
binh dang. Cong udc qubc t& vé nhan
quyén ciing nhu BLTTHS cta Cong hoa
lién bang Purc déu quy dinh quyén im ling
d6i v6i ngudi bi bude tdi trong sudt qua
trinh t6 tung ma khong han ché & bt ky
giai doan tb tung nao.

Thir hai, Bo ludt hinh sy nam 2015,
stra doi nam 2017 (goi tat la BLHS nam
2015) van con quy dinh khéng phi hop véi
quyén im ldng ciia ngueoi bi budc toi.

88 C6 quan diém cho rang, “Muc dich cia viéc quy dinh quyén im ldng la han ché tinh trang ép budc
nguoi bi budc tdi phai khai bao trong qua trinh tham van” (Xem: Nguyén V6 Linh Giang, Quyén im
lang trong To tung hinh sw, Tap chi Nha nudc va Phap luat s6 12/2016, tr. 1-7 (6).



Diém s khoan 1 Diéu 51 BLHS quy
dinh tinh tiét “Nguwoi pham téi thanh khdn
khai bao...” 1a tinh tiét giam nhe trach
nhiém hinh su. Theo quy dinh nay thi
nhirng ngudi khong thanh khan khai bao,
tir chéi khai bao (nguoi thuc hién quyén
im ling) s& khong duoc hudng tinh tiét
giam nhe trach nhiém hinh sy nay. Khéng
nhitng thé, nhu trén da phan tich, tam ly
ctia nhitng ngudi tién hanh té tung thuong
coi nhiing ngudi khong thanh khan khai
bao 1a nhiing nguoi khong hop tac, ngoan
cd, chdng d6i nén c6 thé cé nhing di xir
gy bat loi cho ho. Vi thé, c6 quan diém
cho ring “viéc im ling, khong khai béo,
tir chéi khai b&o lubn dioc xem 12 bdt hop
tac, khoéng thanh khan, gdy bat loi cho
chinh ko trong qua trinh xi ly v an”". RG
rang viéc quy dinh tinh tiét “Nguwoi pham
toi thanh khan khai bdo...” 1a tinh tiét
giam nhe trach nhiém hinh sy, cling nhu
viéc nhan thic va van dung tinh tiét nay
trong thuc tién 1a hoan toan khéng phu
hop v6i quyén im lang ctia nguoi bi budce
toi duoc ghi nhan trong BLTTHS.

Thir ba, chwa co hwong ddn vé thuc
hién quyén im lang cua nguoi bi budc toi.

Mic dU quyén im ling ctia ngudi
bi budc td1 da dugc ghi nhan tr BLTTHS
nam 2003, tuy nhién cho dén nay vanchua
¢6 huéng dan cu thé cia co quan cotham
quyén vé quyén im ling ciing nhu viéc bao
dam quyén im ling clia nguoi bibudc toi.
bac biét 1a chua c6 van ban ndo quan triét
quan diém khong duoc giy bat lgi cho
ngudi bi budc t6i khi ho st dung quyén im
lang va khéng duogc st dung
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quyén im lang ctia ngudi bi bude t6i nhur
mat tinh tiét budc toi ho trong qué trinh tb
tung cling nhu tai phién toa.

Nhu di phan tich & trén, Toa an Tdi
cao va Toa &n Hién phap ctiia Cong hoa lién
bang Dtic déu cd cac Nghi quyét thé hién rd
yéu cau khong duoc gay bit loi cho nguoi
bi budc 61 khi ho str dung quyén im lang
va khéng duoc sir dung quyén im lang cta
ngudi bi bude t6i nhur mot tinh tiét budce toi
d6i v6i ngudi bi bude toi trong sudt qua
trinh t6 tung. DAy chinh 1a sy bao dam chéc
chin cho quyén im ling cta nguoi bi budce
t6i khi ho st dung quyén im ling. Viéc chua
6 hudng dan cy thé vé quyén im ling cua
nguoi bi budc toi ciing nhu chua ¢ yéu cau
khong duoc gy bat lgi cho ngudi bi budce
t6i khi ho str dung quyén im lang va khong
duogc st dung quyén im ling ctia nguoi bi
budc tdi nhu mot tinh tiét bude toi ho da
khong chi gay kho khan, lung tang trong
ap dung quy dinh quyén im lang trong thuc
tién ma con dan dén nhimng vi pham vé
quyén im lang, tham chi c6 thé xay ra tinh
trang gay bat loi cho nguoi bi budc toi khi
ho str dung quyén im lang va tinh trang sir
dung quyén im ling ctia nguoi bi bude toi
nhu mét tinh tiét budc toi hodc tdng nang
trach nhiém hinh su.

4.4. Cdc bign phdp bdo dim quyén
im ling ciia ngwoi bi bujc tpi trong Té
tung hinh su.

Tir nhitng han ché néu trén cho thay,
dé bao dam quyén im ling cua nguoi bi
budc t6i, can thyc hién nhimng bién phap
sau day:

1 Nguyén Hoang Ha, “Quyén im ling” cta bi cdo va nhitng yéu cau v6i Kiém sat vién tai phién toa
hinh su, dang ngay 10/8/2018 trén Tap chi Kiém sat online. Ngudn: https://kiemsat.vn/quyen-im-
lang-cua-bi-cao-va-nhung-yeu-cau-voi-kiem-sat-vien-tai-phien-toa-hinh-su-50450.html.


https://kiemsat.vn/quyen-im-lang-cua-bi-cao-va-nhung-yeu-cau-voi-kiem-sat-vien-tai-phien-toa-hinh-su-50450.html
https://kiemsat.vn/quyen-im-lang-cua-bi-cao-va-nhung-yeu-cau-voi-kiem-sat-vien-tai-phien-toa-hinh-su-50450.html

Thir nhdt, can bé sung quy dinh
quyén im ldng cho nguwoi bi t6 giac, ngueoi
bi kién nghi khoi t6.

Nhu trén d3 phan tich, nguoi bi tb
giac, ngudi bi kién nghi khai té ciing 1a
nhimg nguoi tham gia t6 tung twong tu
nhu ngudi bi giit trong trudng hop khan
cip, ngudi bi bat, nguoi bi tam gii, bi can
va bi cdo. Viéc khong quy dinh quyén im
lang cho nhiing nguoi nay la khong bao
dam nguyén tic cong bang, binh dang. Vi
vay can bd sung vao diém c khoan 1 Diéu
57 BLTTHS nhu sau:

“Piéu 57. Nguoi bi t6 gi4c, nguoi bi
kién nghi khai td

1. Nguoi bi to giae, ngudi bi kién
nghi khoi t6 ¢6 quyén:

¢) Trinh bay loi khai, trinh bay y
kién; khéng budc phdi dwa ra 16i khai
chong lai chinh minh hodc bujc phdi
nhdn minh co t9i;’

Thit hai, can sia lai tinh tiét giam
nhe quy dinh tai diém s khoan 1 Piéu 51

Bo ludt hinh su.

Nhu trén di phan tich, tinh tiét tinh
tiét “Ngwoi pham téi thanh khdan khai
b&o...” quy dinh tai diém s khoan 1 Piéu
51 BLHS khong chi mau thuin véi quyén
im lang ctia nguoi bi bude td1 ma con cod
thé tac dong dén ra tam 1y ctia nguoi tién
hanh t6 tung dan dén trudng hop giy bat
loi cho nguoi bi budc tdi khi ho st dung
quyén im ling va tinh trang sir dung quyén
im lang cua ngudi bi budc tdi nhu mot tinh
tiét budc toi hodc ting ning trach nhiém

hinh sy cta ho. Vi vy can phai bo quy
dinh nay trong BLHS.

Nhu vdy diém s khoan 1 Diéu 51
BLHS duoc dién dat lai nhu sau: “Nguwoi
pham toi an nan héi cai”.

Bén canh d6, Hoi dong tham phan
Tda an nhan dan tdi cao can giai thich rd
ndi ham cua khai niém “ngoan c¢é chong
d6i” quy dinh tai diém c khoan 1 Piéu 3
BLHS. Theo Tir dién Tiéng Viét, “ngoan
¢6” duoc hiéu 1a “khang khang khdngchiu
tir bo y nghi, hanh dong sai trdi ciia minh
mdc dU bi phdn déi, chong déi manh
mé”.”™" Theo d6, noi ham cua khai niém
ngoan c¢d chéng d6i dugc hiéu 1a khong
chiu tir bé viéc pham t6i. Tuy nhién, rat
nhiéu quan diém cho rang truong hop
khong chiu khai bdo hodc khai bado khong
dung 1a biéu bién ciia ngoan c¢d chéng
d6i 1a khong dung va khong phu hop véi
quyén im lang cua nguoi bi bude té1 da
duoc ghi nhan trong BLTTHS.

Thir ba, can kip thoi ban hanh
hwéng dan vé quyén im ling va bao dam
quyén im lgng cho nguoi bi budc t4i.

Co quan c6 tham quyén can kip thoi
ban hanh huéng din vé quyén im ling
cling nhu viéc bao dam quyén im ling
cia nguoi bi budc toi dé tao thuan loi
cho viéc thyc hién quyén nay trong qué
trinh t6 tung. Dac biét co quan cod tham
quyén can ban hanh vin ban yéu ciu co
quan, ngudi tién hanh t6 tung khong duoc
gay bat loi cho ngudi bi budc toi khi ho
str dung quyén im lang va khong duoc sir
dung quyén im lang cta nguoi bi bude toi
nhu mét tinh tiét budc toi hoic ting nang

“*Trung tdm T dién hoc, Tir dién Tiéng Viét (Hoang Phé), Nxb. Pa Nang - Trung tdm Tir dién hoc,

Ha N6i nam 20009, tr. 879.



trach nhi¢m hinh sy ctia ngudi bi budc toi
trong qué trinh t6 tung, nhit 13 tai phién
tda. Can ning cao vai trd ciia Vién kiém
st trong thuc hanh quyén cdng tb va giam
sat cac hoat dong tu phap nham bao dam
cac co quan, ngudi c6 thim quyén tién
hanh t6 tung phai ton trong va bao dam tdt
nhét quyén im 1ang cia nguoi bi bude 01,
qua d6 bao dam viéc giai quyét vy &n duoc
khach quan, toan dién, chinh xac nhat.

Thit twe, cdn tang cwong tong két dwa
ra bai hoc kinh nghiém, tang cwong hoi
thao, toa dam, tap hudn, ban hanh dn 1é
dé nang cao hiéu qua thi hanh quy dinh vé
quyén im ldng ciia nguoi bi budc 14i.

Pé nang cao hiéu qua thi hanh quy
dinh vé quyén im lang cua ngudi bi bude
t6i, CAC co quan tién hanh to tung can ting
cudng tong két thuc tién, dua ra cac bai
hoc kinh nghiém lién quan dén viéc thi
hanh quy dinh vé quyén im lang ctia ngudi
bi budc toi. Pay chinh 1a cam nang hudng
dan hoat dong nghé nghiép cho cac co
quan, nguoi tién hanh té tung. Bén canh
do, can tang cuong cac 16p tap huan, cac
hoi thao, toa dam dé nang cao k¥ ning,
dao dirc nghé nghiép trong ddi ngi tién
hanh t6 tung dé vira bao dam hiéu qua,
chét luong hoat dong tb tung, vira bao dam
t6i da cac quyen va loi ich hop phap cia
nguoi, phdp nhan thuong mai bi bude t0i,
qua d6 gop phan xur Iy dung ngudi, dang
toi, phong trdnh oan sai, gitr gin an ninh,

trat tu, an toan xa hoi. Ngoai ra, Toa an
nhan dan Téi cao ciing can lya chon cac 4n
1¢ trong d6 c6 cac vu an dién hinh vé ton
trong, bao dam quyén im ling cua nguoi
bi budc toi dé 1am tai liéu tham khao hitu
ich cho cac Toa &n 4p dung nham bao dam
t6t nhat quyén im ling cua nguoi bi budce
toi trong tb tung hinh sy.

V.Két ludn

Hoi nghi 1an thir séu Ban Chap hanh
Trung wong Pang khoa Xl vira ban hanh
Nghi quyét s 27-NQ/TW ngay 09/11/2022
vé tiép tuc x4y dung va hoan thién Nha
nudc phap quyén xa hoi chii nghia Viét
Nam trong giai doan méi, trong d6 nhin
manh mdt trong cdc muc tiéu cu thé dén
nam 2030 la “Hoan thanh co ban viéc xay
dung nén tw phdp chuyén nghiép, hién dai,
céng bang, nghiém minh, liém chinh,
phung sw Té quoc, phuc vu Nhan dan, bao
vé cong Iy, bao vé quyén con nguoi, quyén
cong dan, bdo vé ché dé xa hoi chii nghia,
bao vé loi ich cua Nha nuoc, quyén va loi
ich hop phap, chinh ding cia to chike,
ca nhan”™*f, Nghi quyét cling nhan manh
mot trong c&c nhiém vy, giai phap la “Xay
dung ché dinh 6 tung tw phdp ldy xét xir
la trung tam, tranh tung la dot pha, bao
dam t6 tung tw phdp déan chii, céng bang,
van minh, phdp quyén, hién dai, nghiém
minh, dé tié’p cdn, bao dam va bdo vé
quyén con nguwdi, quyén cong dan”*. Pé
thue hién tot c4c muc tiéu, nhiém vu nay,

" Dang Cong san Viét Nam, Nghi quyét s6 27-NQ/TW ngay 09/11/2022 vé tiép tuc xdy dung va hoan
thién Nha nudc phap quyén xa hoi chii nghia Viét Nam trong giai doan méi, dang trén Bao dién tir
Pang Cong san Viét Nam. Ngudn: https://tulieuvankien.dangcongsan.vn/he-thong-van-ban/van-ban-
cua-dang/nghi-quyet-so-27-nqtw-ngay-09112022-hoi-nghi-lan-thu-sau-ban-chap-hanh-trung-uong-

dang-khoa-xiii-ve-tiep-tuc-xay-dung-va-9016.

% Pang Cong san Viét Nam, Nghi quyét s6 27-NQ/TW ngay 09/11/2022 vé tiép tuc xdy dung va hoan
thién Nha nudc phap quyén xa hoi chu nghia Viét Nam trong giai doan mai, TLdd.


https://tulieuvankien.dangcongsan.vn/he-thong-van-ban/van-ban-cua-dang/nghi-quyet-so-27-nqtw-ngay-09112022-hoi-nghi-lan-thu-sau-ban-chap-hanh-trung-uong-dang-khoa-xiii-ve-tiep-tuc-xay-dung-va-9016
https://tulieuvankien.dangcongsan.vn/he-thong-van-ban/van-ban-cua-dang/nghi-quyet-so-27-nqtw-ngay-09112022-hoi-nghi-lan-thu-sau-ban-chap-hanh-trung-uong-dang-khoa-xiii-ve-tiep-tuc-xay-dung-va-9016
https://tulieuvankien.dangcongsan.vn/he-thong-van-ban/van-ban-cua-dang/nghi-quyet-so-27-nqtw-ngay-09112022-hoi-nghi-lan-thu-sau-ban-chap-hanh-trung-uong-dang-khoa-xiii-ve-tiep-tuc-xay-dung-va-9016
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viée tiép tuc hoan thién phap luat T6 tung
hinh va nang cao hi¢u qua thuc thi phap
luat T tung hinh sy la yéu cAu cép thiét,
trong d6, bao dam cac quyén cua ngudi bi
budc t6i, nhat 1a quyén im ling c6 Y nghia
quan trong, gop phan bao dam mot nén tu
phap déan chi, cong bang, van minh, phap
quyén, hién dai, nghiém minh va bdo vé
quyén con ngudi, quyén céng dan theo
dung tinh than cua Nghi quyét s6 27-NQ/
TW ngay 09/11/2022 ctia Dang.
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