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Tém tit: Bai viét phan tich lam ré nhitng vudng mdec, sai lam trong thuc tién dp dung
phap ludat hinh sy doi voi téi cuop tai san quy dinh tai Piéu 168 Bé ludt hinh sy (BLHS), trong
dé da lam ré nhitng han ché nhie viéc nhdn thiee chuwa diing cdc yéu té cau thanh cia tdi cudp
tai san, ap dung khong dung quy dinh cua B¢ luat hinh sy; chua dap dung dcfy du cac quy dinh
cua Bo ludt hinh su; chua van dung dung chinh sdach phép ludt hinh sw. Bai viét ciing phan tich
ro hai nguyén nhan cua nhu"ng viedng mdc, sai lam ndy la trinh do chuyén mén, nghiép vu ciia
déi ngii nguweoi tién hanh t6 tung con han ché; quy dinh ciia phdp ludt hinh sw con ¢é nhitng han
ché; vin ban hudmg dan chuwa day di; an 16 vé hinh s con it. Tir @6, bai viét kién nghi cac gidi
phdp néng cao hiéu qud dp dung phdp ludt hinh sy d6i véi toi cudp tai san.

Tir khoa: Vuong mdec, sai lam, thuc tién, dp dung phap ludt hinh su, t0i cudp tai san, ndng cao
hiéu qua.
té)ng O vu pham t61) voi 241.958 nguoi
pham t0i (chiém ty 1€ 29,7% so voi téng s0
nguoi pham t0i). Trong tuong lai, ty 1¢ tai
pham cao s& van tiép tuc tap trung vao nhom
cac toi xdm pham so hitu (nhét 13 cac loai
t0i trom cap tai san, cudp tai san, lira dao
chiém doat tai san...)". Trong 7 thang nim

I. Din nhép

Theo thong ké ciia Vién kiém sat nhan
dan tdi cao, giai doan 2018 — 2023, Toa an
nhan dan cac cap da thu 1y 462.854 vy an
v6i 844.174 ngudi pham tdi va da dua ra
xét xir so tham 392.987 vu voi 691.852 bi
c40.! Theo bao céo tong két ciia By Cong

an, trong giai doan 2012 - 2021, trén dia ban
toan qudc xdy ra 530.709 vu voi 815.144
nguoi pham toi. Trong do, s6 vu tai pham
14 130.553 vu (chiém ty 1& 24,6% so véi

" Trudng Pai hoc Kiém sat Ha Noi.
T Cong ty Luat TNHH MTON Viét Nam.

2023, Cong an Thanh phd Ha Noi da diéu
tra kham pha 62 vu, bt 137 ngudi pham
t01 cudp tai san. Pang chu y 1a hoat dong
ctia nguoi pham tdi cudp tai san trong thoi

! Vién Kiém sat nhan dan t6i cao, Thong ké tinh hinh thu 1y, xét xtr so tham vu an hinh su giai doan

2018-2023.

$ Vii Thi Phuong Thao, Du béo tinh hinh va cac yéu t6 anh hudng, tac dong dén phong ngira tai pham
t01, Tap chi Khoa hoc Kiém sat, so Chuyén d¢ 02/2022, tr. 51-54.
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gian qua c6 dién bién rat phirc tap, v6i nhidu
thu doan tinh vi, manh dong. Nguoi pham
01 cudp tai san ngay cang cd xu huodng tré
hda, thi doan gay an tio ton, liéu linh.Y Thuc
trang trén cho thay dién bién cua tinh hinh
t0i cudp tai san dang rat dang bao dong. Toi
cudp tai san khong chi xAm pham dén tai san
clia ca nhan, to chire trong xa hdi ma hanh vi
pham t6i con xAm pham nghiém trong dén
tinh mang, sttc khoe cia con ngudi. Trong
bdi canh Pang va Nha nude dang dé cao vin
dé bao dam quyén con ngudi, coi con ngudi
1a chu thé, nguén luc chu yéu va la muc tiéu
phét trién trong moi linh virc ctia doi sdng xa
hdi; Nha nudc Cong hoa Xa hoi Chu nghia
Viét Nam bao dam va phat huy quyén lam
chu cua Nhan dan; cong nhan, ton trong, bao
vé quyén con ngudi, quyén cong dan™ thi
can phai nghién ciru cic giai phap dé nang
cao hiéu qua ap dung phép luat hinh su d6i
vOi t01 cudp tai san, gop phan phong, chdng
c6 hi€u qua td1 pham nay.

IL. Co 6 1y thuyét

Bai viét “Ndng cao hiéu qua dp dung
phap ludt hinh sw doi véi téi cudp tai san”
dugc trién khai trén co so 1y thuyét vé toi
pham va cau thanh toi pham, 1y thuyét vé
ap dung phap luat hinh sy.

2.1. Ly thuyét vé tpi pham va ciu
thanh tdi pham

Ly thuyét vé t6i pham va cu thanh
t6i pham 13 nhiing co sé 1y thuyét quan

trong trong khoa hoc Luat hinh su. Toi
pham va cAu thanh toi pham Ia kién thie
Iy luan khong thé thiéu dé nhan thuc vé toi
pham; 14 co s¢ dé phan biét hanh vi pham
t01 vo1 hanh vi khong phai 1a td1 pham, toi
pham it nghiém trong, tdi pham nghiém
trong, toi pham rat nghiém trong, toi pham
dac bi¢t nghiém trong va dé xac dinh mot
hanh vi pham t6i cu thé s& thoa man mot
t6i danh cu thé nao trong Bo luat hinh su.
Khoéng c6 ly luan vé toi pham va cAu thanh
t6i pham thi khong thé c6 nén tang 1y luan
dé ap dung phap luat hinh sy.”" C4u thanh
to1 pham chinh 1a co s& phap 1y cua ap
dung phap luat hinh sy.*#

2.2. Ly thuyét vé dp dung phap ludt
hinh sw

Ly thuyét vé ap dung phap luat
hinh su 1a nén tang 1y luan dac biét quan
trong trong thuc tién 4p dung phap luat
hinh su. Ap dung phép luat hinh su la
hoat dong mang tinh to chirc, tinh quyén
lwc nha nudce, do co quan tién hanh to
tung, ngudi ¢ thAm quyén tién hanh to
tung thuc hién nham c4 biét hoa céc quy
pham phap luat hinh sy vao ting truong
hop pham tdi cu thé. Pinh toi danh va
quyét dinh hinh phat 1a hai hoat dong chu
yéu trong ap dung phap luat hinh sy. Ly
ludn vé ap dung phap luat hinh sy con
bao gdm trudng hop mién trach nhiém
hinh sy, mién hinh phat, mién chap hanh
hinh phat, ap dung an treo, ap dung quy

Nhat Nam, Cong an Ha N¢i: Canh bao, phong ngtra tdi pham cudp tai san, dang trén Bao Dién tu
Chinh phu ngay 24/7/2023. Nguon: https://baochinhphu.vn/cong-an-ha-noi-canh-bao-phong-ngua-

toi-pham-cuop-tai-san-102230724174512335.htm.

 Lé Hoang Viét Lam, Anh Minh, An ninh con nguoi - Muc tiéu ciia phat trién, Tap chi Xay dung
bang online, dang ngay 22/10/2021. Nguon: https://xaydungdang.org.vn/nhan-quyen-va-cuoc-song/
an-ninh-con-nguoi-muc-tieu-cua-phat-trien-tiep-15921.

" Truong Pai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, Phan chung. Nxb. Cong

an nhan dan, tr.49-158.

# Nguyén Ngoc Hoa (2013), Toi pham va ciu thanh t6i pham. Nxb. Cong an nhan dan, tr. 143-221.



dinh vé tha ti trude thoi han c6 diéu kién,
ap dung cac bién phap tu phap khac...%

I11. Phwong phap nghién ciru

Bai viét st dung tong hop cic
phuong phap nghién ctu luat hoc, nhu
phuong phép phan tich, binh luén, quy
nap, dién dich, suy luan logic, phan tich
quy pham phap luat, phuong phap phan
tich ban an ... dé 1am rd thyc tién ap dung
phap luat hinh sy ddi véi toi cudp tai san
quy dinh tai Diéu 168 B¢ luat hinh sy.
Thong qua cac vu an dién hinh, bai viét
phan tich 1am rd nhiing vudng mic, sai
1am trong thuc tién 4p dung phéap luat hinh
su va nguyén nhan cua nhiing vudng méc,
sai 1am nay. Tir d6 bai viét kién nghi cac
giai phap nang cao hi€u qua ap dung phap
luat hinh su ddi véi toi cudp tai san quy
dinh tai Diéu 168 B¢ luat hinh su.

IV. Két qua va thao luan

Thong qua phan tich cac ban an xét
Xir v& tOi cudp tai san thdi gian qua cho thay
nhimg han ché, sai 1am dién hinh khi giai quyét
vu an hinh sy vé i cudp tai san nhu sau:

1. Tinh trang nhan thic chwa dung
Vé cdc yéu té cau thanh cia toi cudp tdi san

Tém tdt vu dn 1: Do can tién tiéu xai
ca nhan nén Huynh Diép Kim L ra Huynh
Xuan N di cudp tai san dé ldy tién tiéu
xai thi dugc N déng y. Dé thuc hién hanh
vi pham t6i, L va N da théng nhat cing
nhau chuan bi hung khi va phuong tién
la 01 con dao thai lan va xe mo t6 hiéu
Wave RSX bién kiém soat 86B2-161.06.
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Khoang 20 gio 30 phut ngay 30/11/2022,
ca hai dang diéu khién xe luu thong gan
khu vyc chua M thi phat hién Lé Ba H va
Nguyén Ngoc Nhu Q nén di dung dao
thai lan khong ché, uy hiép budc 02 bi hai
phai dua 02 chiéc dién thoai di dong roi
tau thoat. Qua dinh gia 02 chiéc dién thoai
trén c6 tong tri gia 7.434.167 dong.

Hoi dong xét xir (HDXX) so tham
tuyén bd: Cac bi cao Huynh Diép Kim L
va Huynh Xuan N cung pham t6i “Cudp
tai san”. Ap dung: Piém d khoan 2 Diéu
168; diém h, s khoan 1 va khoan 2 Diéu 51;
khoan 1 Diéu 54; Diéu 17, Diéu 58 va Diéu
38 B6 luat Hinh sy nam 2015, xtt phat bi
cao Huynh Diép Kim L 06 (sau) nam tu; Xur
phat bi cao Huynh Xuan N 06 (sau) nam tu. ™

Trong vu 4n trén HDXX so thdm 4p
dung tinh tiét dinh khung ting ning “Sir
dung vii khi, phuong tién hoac thu dogn
nguy hiém khdc” theo diém d khoan 2 Diéu
168 BLHS 1a phu hop. Tuy nhién, HDXX
lap luan “Tai san da dwoc thu hoi giao tra
cho nguoi bi hai nén cac bi cao pham toi
nhung gdy thiét hai khéng Ién” dé ap dung
tinh tiét giam nhe trach nhiém hinh su quy
dinh tai diém h khoan 1 Diéu 51 BLHS cho
hai bi c4o la chua ding quy dinh cua phép
lut. Toi cudp tai san quy dinh tai Didu 168
BLHS 14 t6i c6 cAu thanh t6i pham hinh
thirc. TO1 pham hoan thanh ngay khi nguoi
pham t0i dung vii lyc, de doa dung vii luc
ngay tc khic hodc c6 hanh vi khac lam
cho ngudi bi tin cong 1am vao tinh trang
khong thé chéng cu duge nham chiém doat
tai san.”™ Vi toi cudp 1a t6i c6 cau thanh toi

8%V Khanh Vinh, Ap dung phap ludt hinh sy - Nhiing van dé 1y luan va thyc tién, Nxb. Khoa hoc xi

hoi, Ha N6i 2021, tr. 112-541.

" Tda 4n nhan dan huyén Tuy Phong, tinh Binh Thudn, Ban an hinh sy so tham sé 30/2023/HS-ST
ngay 11 thang 4 ndm 2023 x¢ét xtr cac bi cdo pham tdi cudp tai san.

“* Trudong Pai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, Phan cac t6i pham, Tap

1. Nxb. Cong an nhén dan, tr. 18.
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pham hinh thirc nén dau hiéu hau qua khong
phai 1a dau hiéu bat bude trong cAu thanh
to1 pham cua tdi cudp tai san. Pay chinh 1a
diém khéc biét giira ciu thanh toi pham hinh
thirc va cAu thanh t6i pham vat chat.’" Diéu
ndy c6 nghia 1a chi cAn ngudi nao dung vii
luc, de doa dung vii luc ngay tiic khic hodc
¢6 hanh vi khac 1am cho nguoi bi tan cong
1am vao tinh trang khong thé chdng cu duoc
nham chiém doat tai san thi phai chiu trach
nhiém hinh sy vé toi cudp tai san & giai doan
t01 pham hoan thanh theo khoan 1 Diéu 168
BLHS. Néu nguoi thyc hién hanh vi ding
vil luc, de doa dung vii luc ngay tlic khic
hodc ¢6 hanh vi khac 1am cho nguoi bi tin
cong 1am vao tinh trang khong thé chdng
cu duoc nham chiém doat tai san tri gia tur
50.000.000 dong tra 1én thi phai chiu trach
nhiém hinh su véi tinh tiét dinh khung ting
nang dugc quy dinh tai khoan 2, 3, 4 Diéu
168 BLHS. Vi vay HDXX nhan dinh “Tai
san di dwoc thu hoi giao trd cho nguoi bi
hai nén cdc bi cao pham toi nhung gay thiét
hai khéng l6n” dé 4p dung tinh tiét giam
nhe trach nhiém hinh sy quy dinh tai diém
h khoan 1 Diéu 51 BLHS cho hai bj céo la
khong dung quy dinh ctia phdp luat ciing
nhu trai voi ly luan cua khoa hoc Luat Hinh
su. Nhu vay, trong vu &n nay, hai bi cdo L
va N chi duoc huong 01 tinh tiét giam nhe
quy dinh tai diém s khoan 1 Piéu 51 BLHS
“Nguwoi pham tgi thanh khan khai bdo, an
nén hoi cdi”. Tir d6 c6 thé thiy, hai bj cdo
L va N ciing khong théa méan diéu kién dé
duoc 4p dung khoan 1 Piéu 54 BLHS dé
duoc quyét dinh hinh phat duéi muc thap
nhét cua khung hinh phat dugc 4p dung. Do

do, HDXX phuc tham d4 sira ban 4n so tham
theo huéng: Can cir Biéu 168 BLHS, tuyén
bé: Céc bi cao Huynh Diép Kim L va Huynh
Xuan N pham ti “Cudp tai san»; Ap dung:
Diém d khoan 2 Diéu 168, diém s khoan 1,
khoan 2 Diéu 51, Diéu 17, Diéu 38 va Diéu
58 BLHS, xtr phat bi cdo Huynh Diép Kim
L 07 (bay) nam ti. Ap dung: Diém d khoan 2
Diéu 168, diém s khoan 1, khoan 2 Diéu 51,
Diéu 17, Diéu 38 va Diéu 58 BLHS, xu phat

Nhu vay, trong vu an nay, viéc nhan thuc
chua ding ly luan khoa hoc vé cAu thanh toi
pham cua t0i cudp tai san la nguyén nhan
chinh din dén HDXX cép so thim da ap
dung chua dung quy dinh cua BLHS, chua
bao dam dat duogc chan Iy khach quan trong
ap dung phap luat hinh sy.3%

2. Tinh trang ap dung khong dung
quy dinh cua B¢ ludt hinh su

Vu an thir 2: Khoang 16 gio ngay
12/3/2023, 1¢i dung so hd trong lac can bd
Co s¢ cai nghién ma tiy tinh Binh Duong
mo cira budng B4 dé dua hoc vién di cip
ctru, TrAn Minh Tr cung cac hoc vién Mai
Thanh T, Nguyén Chi T1, Cao Anh T2 bo
trén khoi phong. Trén dudng bo trén, Tr
nhat 01 (mot) cuc gach hinh hdp chir nhat
c6 kich thudc 08cmx08cmx18cm tai cong
trinh dang xay dung Co s¢ cai nghién ma
tuy tinh Binh Duong, Tr chay trudc, Thanh
T, Chi T1, T2 chay phia sau. Khoang 18
gid cling ngay, tai cong sau cua Co so cai
nghién ma tiy tinh Binh Duong thudc ap
Gia B, xa Tam L, huyén P, tinh Binh Duong,
Tr thdy Sam Thanh Ng dang diéu khién xe

" Truong Pai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, Phan chung. Nxb. Cong

an nhan dan, tr.85.

1 Toa 4n nhan dan tinh Binh Thuan, Ban an sé 71/2023/HS-PT ngay 11/7/2023 xét xir cac bi cdo

pham tdi cudp tai san.

$% V¢ Khanh Vinh, Ap dung phap luat hinh sy - Nhiing van dé 1y luan va thyc tién, Nxb. Khoa hoc

xa hoi, Ha No6i 2021, tr.136, 137.



mo t6 bién sb 86B6-279.xx chd phia sau
Hoang Thanh N, Tr nay sinh y dinh chiém
doat xe md to dé bo trdn, Tr chay lai chan
xe mo 0 cua Ng, Tr cdm cyc gach gio 1én
de doa kéu anh Ng, N “xuo”hg xe”. Do so
bi danh nén Ng, N xudng xe, Tr ngdi 1én
xe md t cam lai thi hoc vién T2, Chi T1,
Thanh T chay phia sau dén ngdi 1én xe mod
t6 bo tron cung voi Tr, khi chay duge 100m
thi bi can bd Co s¢ cai nghi¢n bat gitr lai
va dua vé 1am viéc. Két qua giam dinh két
luan: Chiéc xe mo t6 co gia tri 10.500.000
(mudi triéu ndm tram nghin) dong.

HDXX so thdm cin ct khoan 1
Diéu 168; diém s khoan 1 Diéu 51; diém
h khoan 1 Diéu 52; khoan 1 Diéu 53, Diéu
38, Diéu 46, Diéu 47 va Diéu 50 cua Bo
luat Hinh su; Diéu 106, Diéu 135, Diéu
136, Diéu 292, Diéu 293, Piéu 331 va
Piéu 333 cta B luat TS tung hinh su;
Tuyén bd bi cao Tran Minh Tr pham toi
“Cudp tai san”; X1 phat bi cdo Tran Minh
Tr 04 (bdn) nam 06 (sau) thang tu.M

Trong vu 4n ndy, bi cao Tran Minh
Tr da c6 hanh vi dung cuc gach hinh hdp
chir nhat co kich thudc 08cm x 08cm x
18cm de doa bi hai 1a 6ng Sam Thanh Ng,
lam cho bi hai s¢ hai khong dam khang
cu dé chiém doat xe mé to bién s6 86B6-
279.xx ¢6 gia tri 10.500.000 (muoi tricu
nim trim nghin) dong 1am phuong tién
dé bo trén khoi Co s cai nghién ma tay
tinh Binh Duong. “Phwong tién nguy
hiém” theo huéng dan cua Nghi quyét sd
02/2003/NQ-HDPTP ngay 17/4/2003 cua
Hoi dong Tham phan Toa 4n nhan dén t6i
cao: “La cong cu, dung cu dwoc ché tao
ra nham phuc vu cho cudc séng cua con
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nguwoi (trong san xudt, trong sinh hoat)
hodc vat ma nguoi pham toi ché tao ra
nham lam phwong tién thuc hién toi pham
hodc vt ¢é san trong tw nhién ma nguoi
pham toi co duoc va néu sir dung cong
cu, dung cu hodc vdt do tan cong nguoi
khdc thi sé gdy nguy hiém dén tinh mang
hodc sirc khoé ciia nguwoi bi tan cong. a.
veé cong cu, dung cu. Vi du: bua dinh,
dao phay, cac logi dao sdc, nhon... b. Vé
vdt ma nguoi pham toi ché tao ra. Vi du:
thanh sat mai nhon, cén go”N... c. Vé vt ¢é
san trong tw nhién Vi du: gach, da, doan
@dy cing, chdc, thanh sdt...”.” Nhu viy,
theo huéng dan nay thi cuc gach ma Tran
Minh Tr st dung dugc coi la phuong ti¢n
nguy hiém nén hanh vi ctia Tr thoa man
tinh tiét quy dinh tai diém d khoan 2 Piéu
168 BLHS chir khong phai khoan 1 Diéu
168 BLHS nhu HPXX so tham di ap
dung. HDXX 4p dung khoan 1 Diéu 168
BLHS dé dinh t6i danh va quyét dinh hinh
phat cho Tr 14 sai 1am nghiém trong trong
ap dung phap luat hinh sy.

3. Tinh trang chuwa dp dung day di
cac quy dinh cua B¢ ludt hinh su

Vu én thir ba: Lé Hong Q két hon véi
ba Mai Thi Kiéu L1 ndm 2015 va c6 02
con chung. Do méu thuan vo chong nén ba
L1 va Q séng ly than. Sau khi ba L1 dén
thanh phd D sinh song thi phét sinh tinh
cam yéu dwong v6i ong Huynh Tan L2 nén
da thué tro tai phong s6 01, dia chi s 493
khu phé B, phuong D, thanh phd D, tinh
Binh Duong chung sdng v&i nhau nhu vo
chdng. Biét dugc sy viéc nay nén khoang
23 gid 30 phat ngay 25/3/2021, Lé Hong
Q dén phong tro ctia ba L1 va 6ng L2 sinh

" Ban an hinh sy so tham sé: 85/2023/HS-ST ngay 19 thang 9 nam 2023 cua Toa 4n nhan dan huyén

P, tinh Binh Duong

“** Piém 2.2 Muc I Nghi quyét s6 02/2003/NQ-HDTP ngay 17/4/2003 cta Hoi ddng Tham phan Toa

an nhan dan toi cao
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song, dung cy sit phi 10 dai khoang 50cm
danh vao ving dau, vai cia ong Huynh T4n
L2 gay thuong tich 2%. Sau khi 6ng L2 bo
chay, Q tiép tuc dung dao de doa, dung tay
tat vao mit ba Mai Thj Kiéu L1, khi ba L1
chay thoat ra khoi phong, Q dung céy sit
dap v cira kinh bén trai, dap v& kinh chiéu
hau bén trai rdi mé cira xe lay Gidy ching
nhan dang ky xe 6t6 bién s 50LD-167.69,
sO bao hanh, s6 bao hiém, gidy kiém dinh,
gidy bao hiém, chia khoa xe. Q tiép tuc di
vé phong tro cua ba L1 léy 01 dién thoai di
dong hi¢u OPPO Pro 11 tri gia 6.000.000
déng cua ong L2 va 01 di¢n thoai di dong
hiéu OPPO A3S, tri gid 4.000.000 dong
ctia ba L1 bo vao ba 16. Sau do, Q tiép tuc
ding da dap pha xe 6 to bién sb S0LD-
167.69. Tong gia tri thiét hai ctia xe 6 t6 1a
7.645.000 dong.

Tai phién toa so tham, bi hai ong
Huynh T4an L2 ¢6 don xin rat toan b yéu
cau khoi té ddi véi bi cao vé toi “Co y
@dy thwong tich”. Ban an hinh sy so thAm
s6 236/2022/HS-ST ngay 01 thang 8 nim
2022 ctia Toa an nhan dan thanh phd D
da quyét dinh: Ap dung khoan 2 Piéu 155
B6 luat T tung Hinh sy. Dinh chi xét xir
d6i v6i bi cao Lé Hong Q vé t6i “Co y gdy
thwong tich”; Tuyén bd bi cdo Lé Hong Q
pham t6i “Cudp tai san” va tdi “Co y lam
hie hong tai san”. Ap dung diém d khoan
2 Pidu 168; khoan 1 Diéu 178; diém b,
s khoan 1, khoan 2 Piéu 51; Piéu 55 Bo
luat Hinh su; xir phat bi cao Lé Hong Q 07
(bay) nim tu vé toi “Cudp tai san” va 06
(sau) thang ti v& toi “C6 y lam hir hong
tai san”. Tong hop chung hinh phat budc
bi céo phai chap hanh 1a 07 (bay) nim 06
(sau) thang. 't

Trong vu an nay, HDXX so thim
chua 1am rd mot sd noi dung: Thu nhat,
hanh vi ciia Lé Hong Q co hanh dong
trong trang thai tinh than bj kich dong do
hanh vi trai phap luat ctia nan nhan gay
ra khong. Ba L1 va Q méi song ly than
ma chua ly hén, do d6 vé mit phap 1y, ba
L1 van 1a vo hop phép ctia Q. Tuy nhién,
khi dén thanh phd D ba L1 da ngang nhién
sinh séng nhu vo chong voi 6ng Huynh
Tan L2 tai phong s6 01, dia chi s6 493 khu
phé B, phudng D, thanh phd D, tinh Binh
Duong. Hanh vi ciia ba L1 d4 vi pham diéu
cam quy dinh trong Luat Hon nhén va gia
dinh s6 52/2014/QH13 véi quy dinh cidm
“Ngwoi dang cé v, c6 chong ma két hon
hodc chung song nhie vo' chong véi nguoi
khac hodc chwa co vo, chua co cho”‘ng ma
két hén hodc chung song nhw vo chong voi
nguoi dang ¢é chong, c6 vo” . Chinh
hanh vi vi pham phap luat cta ba L1 va
ong L2 da lam cho Q cam gian va thuc
hién hanh vi ¢6 ¥ gay thuwong tich, hiy
hoai tai san va cudp tai san dé “trd thi”.
Thur hai, viéc HDXX xac dinh gia tri cia
chiéc dién thoai ciia ba L1 4tr déng la tai
san riéng cua ba L1 1a chua dung vi ba
L1 va Q chua ly hon nén tai san co trong
thoi ky hon nhén 1a tai san chung cua vo
chong. Vi vy, chiéc dién thoai cua ba L1
phai dugc xac dinh 1a tai san chung cua
% chéng L1 va Q. Tu do, gia tri tai san
bi chiém doat chi dugc x4c dinh 1a chiéc
dién thoai di dong hi¢u OPPO Pro 11 tri
gi4 6.000.000 ddng cua 6ng L2.

Tur nhitng phén tich trén cho thay, bi
c40 Q duge hudng rat nhiéu tinh tiét giam
nhe trach nhiém hinh sy, nhu bi cédo da
thanh khan khai béo, n nin hdi cai (diém

71 Ban 4n hinh sy so tham s6 236/2022/HS-ST ngay 01 thang 8 nam 2022 cia Toa an nhan dan thanh

phé D, tinh Binh Duong.

11 Piém ¢ khoan 2 Diéu 5 Luat Hon nhan va gia dinh 2014 s6 52/2014/QH]13.



skhoan 1 Piéu 51 BLHS); bi cao thuc hién
hanh vi pham ti trong trudng hop bi kich
dong vé tinh than do hanh vi trai phap luat
clia nan nhan gay ra (diém e khoan 1 Diéu
51 BLHS); bi cédo c6 hoan canh gia dinh
khoé khan, dang truc tiép nudi con nhd, bi
c4o c6 nhén than tdt, bi cio d dén bu thiét
hai, khic phuc hau qua cho bi hai va bi
hai c6 don xin gidam nhe hinh phat cho bi
c40, bi cao c6 cha la 6ng Lé Hong Sinh
dugc Chu tich nudc ting Huan chuong
khang chién Hang Nhi (khoan 2 Diéu 51
BLHS). Ngoai ra, bi cdo con c6 6ng ndi,
cau rudt, chu rudt dugc tang thuong béng
khen, huan chwong T6 qudc ghi cong, liét
sy (khoan 2 Piéu 51 BLHS).

V61 nhitng phan tich nhu trén cho
thdy, hoan toan c6 thé 4p dung quy dinh
tai khoan 1 Diéu 54 BLHS dé quyét dinh
hinh phat dudi muc thip nhét cia khung
hinh phat dugc ap dung ddi véi Q. Tuy
nhién, HDXX lai khong ap dung dé quyét
dinh hinh phat du6i muc thip nhit cua
khung hinh phat dugc 4p dung ddi voi Q
la chua phu hop véi chinh sach cua Nha
nudc, chua phu hop véi quy dinh cua phap
lut, chua dap g yéu cau ciia cong cudc
phong, chéng toi pham ciing nhu chua
dap tng mot trong cadc muc tiéu ma Nghi
quyét sd 27-NQ/TW ngay 9/11/2022 Hoi
nghi lan thir 6 Ban Chap hanh Trung vong
Dang khoa XIII da dé ra 1a «Hoan thanh
co ban viéc xdy dwng nén tw phdp chuyén
nghiép, hién dai, cong bang, nghiém
minh, liem chinh, phung su T 6 qu(fc, phuc
vu Nhén dén, bao vé cong 1y, bao vé quyén
con nguoi, quyén cong dan, bao vé ché dg
xa hoi chu nghia, bao vé loi ich cua Nha
nude, quyén va loi ich hop phdp, chinh
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dang cua to chirc, ca nhan” 3%

4. Tinh trang chua van dung dung
chinh sach phap ludt hinh sy

Vu an thwr tu: Vu an c6 hai bi cao
1a Nguyén Tién C sinh ngay 23/5/2008,
(dén ngay thuc hi€n hanh vi pham téi
(HVPT) 1a 14 tudi 11 thang 20 ngay va
Pham Van HI1 sinh ngay 10/02/2008
(dén ngay thuc hién HVPT 1a 15 tudi 3
thang 3 ngay). Khoang 22h30 phut ngay
13/5/2023, C va ban 1a T (sinh ndm 2008)
di an dém thi gdp nhom Luong Minh Tri
K1 (sinh ngay 14/5/2009), Pham Minh H4
(sinh ngay 06/01/2008), Nguyén Hong L
(sinh ngay 01/02/2009), Lé Tung D (sinh
ngay 10/3/2009) va D6 Hai B (sinh ngay
01/12/2009) mang theo nhiéu chai lo,
phong lgn chan dau xe cua C va T tréu
gheo, de doa nhung khong c6 x6 xat. Sau
do, C goi di¢n cho Pham Van H1 nho dén
danh nhom K1 thi H1 dong y mang theo
1 con dao tu ché di mo to dén don C dé
di tim nhom HI. Khoang 23h30 phut,
H1 gip K1 dang diéu khién xe ché H4 di
nguoc chiéu nén vong xe quay lai dudi
theo dén thon T, xa L, huyén A thanh phé
Hai Phong thi C cam dao tay phai chém 01
nhat vao yén xe mo to va 01 nhat vé phia
H4 nhung khong trang. K1 diéu khién xe
quay nguoc lai huwong Thai Binh — Quang
Ninh dugc 200m thi bi HI dudi kip. K1
xuéng xe bo chay con H4 bi H1 kéo lai.
H1 va C x6ng vao didm déa vao nguoi, mat
ctia H4. Khi nhin thay xe m6 to ctia nhom
K1 d6 duéi duong, dang cim chia khoa thi
H1 ho “Ién xe ldy xe né”. C ddng ¥, sao do
diéu khién xe mo t6 cua H1, con H1 diéu
khién xe mé t6 bién s6 15B4-363.27 mang
vé nha gidu. Sang ngay 14/5/2023, H1 hoi

$$% Nghi quyét s6 27-NQ/TW ngay 9/11/2022 Hbi nghi 1an thir 6 Ban Chap hanh Trung wong Dang
khoa XIII vé tiép tuc xay dung va hoan thién Nha nudc phap quyén xa hdi chi nghia Viét Nam trong

giai doan moi.
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muon bién sd xe 15G1-322.65 cia mot
ngudi tén D trén facebook dé gin vao xe
vira chiém doat dé di lai. Ngay 16/5/2023,
H1 va C bi bit di giao nop 1 xe Honda
Airblade bién 15G1-322.65, 01 dao bang
kim loai dai 72cm, 01 kiém béang kim loai
dai 65cm va bién s6 15B4-363.27.

Ban 4n so thAm cdn ct diém d,
e khoan 2 Diéu 168, diém b, s khoan 1,
khoan 2 Diéu 51, cac diéu 17, 38, 58, 91,
101 BLHS, xtr phat Nguyén Tién C 42
thang tu, Pham Van H1 45 théng tu cung
vé toi cudp tai san. ™

Phén tich vy 4n nay cho thiy cac
tinh tiét dang cht y sau:

- Vé hanh vi C goi dién ra HI di
danh nhom K1: Hanh vi C goi dién ra H1
di ¢anh nhom K1 xuat phat tir chinh hanh
vi tréu gheo, de doa cua nhom K1. Trong
truong hop nay, nan nhan Luong Minh
Tri K1 va Pham Minh H4 c6 16i khi cung
nhoém ban mang theo nhiéu chai lo, phong
lon chin dau xe ctia C va T tréu gheo, de
doa C va T. Mac du khong xay ra x0 xat,
nhung hanh vi cia nhom K1 va H4 da lam
cho C ndy sinh ¥ dinh tra thu nén C méi
dién thoai ra H1 di tim nhom K1 dé tra
thi. Trong vu viéc nay, néu khong c6 hanh
vi tréu gheo ctia nhom K1, H4 dbi véi C
thi chic chan khong c6 viéc C va H1 di
tim K1, H4 tra thu. Vi vdy, tinh tiét nay
can duoc xac dinh 1a mot trong cac tinh
tiét giam nhe TNHS cho C va H1 theo
khoan 2 Diéu 51 BLHS.

- Hanh vi chiém doat chiéc xe may:
Hanh vi cia C va H1 chiém doat chiéc xe
may ctua K1 va H4 1a hanh vi nay sinh sau

khi C va HI da dudi danh K1 va H4. Khi
K1 bo chay dé lai xe bi d6 ¢ duong thi H1
moi dua ra y kién chiém doat xe cua K1.
Khi C dong y thi H1 da di xe ctia nhém
K1 vé cét giéu, sau do su dung. Nhu vay,
hanh vi cudp tai sdn ciia nhém C va H1
duogc thyuc hién v6i 16i ¢é ¥ khong c6 dir
muu. LOi ¢6 ¥ khong ¢6 du muu co6 mire
d6 nguy hiém thap hon so véi 16i ¢6 ¥ co
du muu.

- V& chinh sach xu 1y hinh su:
B6 luat hinh sy ndm 2015, stta ddi nim
2017 da thé hién rd hon Bo luat hinh
su ndm 1999 vé chinh sach nhan dao,
hudéng thién trong xur 1y nguoi dudi 18
tudi pham t0i. Theo tinh than cua Diéu
91 BLHS thi viéc xtr ly nguoi dudi 18
tudi pham toi “phdi bdo dam loi ich tot
nhdt ciia nguoi dwdi 18 tuéi va chii yéu
nham muc dich gido duc, givip d& ho sira
chita sai lam, phat trién lanh manh, tro
thanh céng dan co ich cho xa hoi”™™*
Ngoai ra, Diéu 91 BLHS con thé hién rd
cac chinh sach: Khi xur phat tu c6 thoi
han, Toa an cho nguoi dudi 18 tudi pham
to1 dugc hudng muc 4n nhe hon muc an
ap dung ddi voi ngudi du 18 tudi tro 1én
pham tdi twong g va vadi thoi han thich
hop ngan nhét. """ Diéu ndy c6 nghia 13,
Toa an phai xac dinh dugc mot thoi han
phat tu thich hgp nhung phai véi thoi han
ngan nhat nham bao dam loi ich tot nhét
cho ngudi dudi 18 tudi pham toi.

Trén co s& nhiing phan tich nay
cho thdy nhiing han ché trong ban 4n néu
trén nhu sau:

Thir nhat, ban an di khong phan tich
1am rd 16i ctia ngudi bi hai trong vu viée

" Toa 4n nhan dan huyén An Duong, thanh phd Hai Phong, Ban 4n so tham s6 140/HS-ST ngay
21/12/2023 ctia TAND huyén An Duong, thanh phd Hai Phong.

**** Khoan 1 Diéu 91 B6 luat hinh su.
1t Khoan 6 Diéu 91 Bo luat hinh su.



nay nén chua danh gia day du tinh chat,
murc d§ nguy hi€m cia hanh vi pham t0i.

Thur hai, ban 4n da khong phan tich
10 18i clia nguoi pham ti nén ciing chua
c6 day du co so dé danh gia day du, toan
dién tinh chét, mac do nguy hiém cua
hanh vi pham t6i.

Thir ba, ban 4n chua phan tich dé
dua ra mirc hinh phat voi thoi han ngin
nhit nham bao dam loi ich tdt nhit cho
nguoi dudi 18 tudi pham t6i. Thuc té cho
thy, sau khi C khang céo xin giam nhe
hinh phat thi ban an phiic thAm da tuyén
xUr phat bi cdo Pham Van H1 39 thang tu
(giam 6 thang ti) va Nguyén Tién C 36
thang tu (giam 6 thang tu).

Thtr tu, khi phan tich vai tro cia C
va H1, HDXX cho rang H1 1a nguoi dua
ra y dinh chiém doat xe may va la ngudi
true tiép diéu khién xe may mang vé nha
nén quyét dinh mutc hinh phat cia Hl
cao hon C. Tuy nhién, trong vu viéc nay,
HDbXX lai chua danh gia vai tro cua C khi
chinh C méi 1a nguoi dién thoai goi cho
HI dé ri H1 di tim d4nh nhém K1. Néu
khong c6 hanh vi cia C thi chic chin s&
khong c6 hanh vi cia H1. Hon nira, ngay
khi vira gdp nhom K1 thi C 12 nguoi cam
dao chém 01 nhat vao yén xe md t6 va 01
nhat vé phia H4 nhung khong trang. Khi
K1 xudng xe bo chay thi ca H1 va C xong
vao dim da vao nguoi, mdt cua H4. Nhu
vay, x€t trong toan bo vu vi¢e thi vai tro
ctia C ndi troi hon vai tro cua HI. Vi vay,
ching tdi cho rang, ngay ca khi HDXX
phuc thdm dd giam hinh phat cho C va
H1 thi mirc hinh phat ndy van chua dap
mg chinh sach «phdai bdao dam loi ich tot
nhdt cia nguoi dwdi 18 tuéi va chii yéu
nham muc dich gido duc, givp dé ho sira
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chira sai ldm, phat trién lanh manh, tro
thanh cong dan co ich cho xa hoi” va “Khi
xu phat tu co thoi han, Toa an cho nguoi
dudi 18 tuoi pham toi dwoc huwong murc
dn... véi thoi han thich hop ngdn nhat”.

5. Nguyén nhan ciia nhitng han ché,
sai lam trong ap dung hinh phat doi véi toi
cuop tai san

Tu nhitng phén tich trén, c6 thé thay
nhimg han ché, sai 1am trong 4p dung
phap luat hinh sy ddi véi toi cudp tai san
bét ngudn tir hai nguyén nhéan co ban sau:

Thir nhat, trinh do chuyén mon,
nghiép vu ciia doi ngii nguoi tién hanh té
tung con c6 nhitng han ché

Trong vu an thtr nhat phan tich &
trén, HDXX nhan thtic chua ding vé cau
thanh toi pham cua toi cudp tai san (Diéu
168 BLHS) nén da c6 nhan thure sai khi cho
rang dinh “Tai san dd dwoc thu hoi giao tra
cho nguoi bi hai nén cac bi cao pham toi
nhuwng gdy thiét hai khéng lom” dé ap dung
tinh tiét giam nhe trach nhiém hinh sy quy
dinh tai diém h khoan 1 Diéu 51 BLHS cho
hai bi cdo Huynh Diép Kim L va Huynh
Xuan N Ia hoan toan khong dung. Pay la
kién thue rat co ban trong Luat hinh su Viét
Nam nén nhan thirc nay phan nao cho thiy
trinh d6 chuyén mén cua doi ngil tién hanh
td tung con nhiéu han ché.

Trong vu éan thtr hai, HDXX da
khong coi cuc gach ma Tran Minh Tr st
dung lam phuong tién giy an la phuong
tién nguy hiém nén khong 4p dung tinh
tiét quy dinh tai diém d khoan 2 Diéu
168 BLHS ma 4p dung khoan 1 Diéu 168
BLHS l4 sai 1am nghiém trong trong viéc
ap dung phéap luat. Piéu nay ciing ching
minh rt r& mtc do han ché chuyén mén

£11# Toa 4n nhan dan Thanh phd Hai Phong, Ban 4n s6 31/2024/HS-PT ngay 18/3/2024 xét xtr phuc
tham vu an Nguyén Tién C va Pham Vin H1 pham tdi cudp tai san.
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ctia ngudi tién hanh té tung, nhét 1a Tham
phan, Hoi tham nhén dan. Thyc trang nay
cho thay, trinh d0, nang luc va pham chét
dao dac ctia mot bd phan can bd tu phap
con han ché, trinh do ngoai ngt, kién thirc
phap luat qudc té chua dugc cip nhat
thuong xuyén; chat lugng nhan luc tu
phép chua cao, chua dap trng doi héi cua
cai cach tu phap hién nay.39%%%

Trong vu &n thtr tr HBDXX da khong
phan tich 1am rd 16i ctia ngudi bi hai trong vu
an nén chua danh gia day du tinh chat, mic
d6 nguy hiém cta hanh vi pham t6i. HDXX
cling khong phan tich 18 16i ctia ngudi pham
t6i nén ciing chua c6 day di co so dé danh
gia day du, toan dién tinh chat, mirc d6 nguy
hiém cta hanh vi pham i cta céc bi cdo.
HPXX ciing chua phan tich dé dua ra muc
hinh phat v6i thoi han ngan nhat nham béo
dam loi ich tot nhat cho nguoi dudi 18 tudi
pham tdi. HDXX danh gié vai tro cua C va
HI1 trong vu an la chua phu hop.

Thir hai, quy dinh cua phap luat
hinh sw con co nhitng han ché; van ban
hweomg dan chwa day di; dan 1é vé hinh sw
con it.

Nguyén nhan tiép theo ctia tinh trang
trén 13 bit ngudn tir quy dinh cua phap
ludt con c6 nhitng han ché ... hé thong
phadp ludt con mét s6 bat cdp, chua ddp
ikng yéu cau thue tién™ ™. Nhitng tinh tiét
giam nhe, tdng nang trach nhiém hinh su
quy dinh tai Piéu 51, Piéu 52 BLHS ciing
nhu c4c tinh tiét ting nang dinh khung quy
dinh tai Piéu 168 BLHS chua dugc giai
thich, hudng dan cu thé, r0 rang. Mot sb

tinh tiét da dugc huéng dan 4p dung trong
cac Nghi quyét cua Hoi dong thdm phan
Toa 4n nhan dan t6i cao da ban hanh tir
lau, khong con phu hgp nhung chua cé
van ban madi thay thé. Cac an 1 vé hinh su
con rét it, chua tao thuan loi cho thuc tién
ap dung phép luat hinh su.

V. Két luin

T nhitng phan tich trén cho thy,
dé bao dam nang cao hiéu qua ap dung
phap luat hinh sy ddi véi toi cudp tai san
quy dinh tai Diéu 168 Bo luat hinh sy, can
thuc hién cac giai phap sau day:

Thir nhat, nang cao trinh do chuyén
mén, nghiép vu ciia dji ngii nguoi tién
hanh t6 tung ciing nhw trinh do cua doi
ngu ludt su.

Chat Iwong ngudn nhéan lyc tu phéap
6 vai tro ddc biét quan trong. Trong bdi
canh tiép tyuc ddy manh cai cach tu phap,
ting cudng bao dam, bao vé quyén con
ngudi, quyén cong dan thi can phai xéac
dinh muc tiéu cua chién luge phat trién
nhan lyc tu phap giai doan 2021- 2030, tim
nhin 2045 ca trén phuong dién s6 luong 13n
trén phuong dién vé chat. Theo do:

Muc tiéu vé s lugng: Can phai ting
s0 lugng Tham phén, Kiém sat vién, Diéu
tra vién, Luat su va cac chuc danh tu phap
khéc, dé dap tmg yéu cau, nhiém vy cua tu
phap, cai cach tu phap trong giai doan mdi,
nhét 13 sy gia ting ctia tinh hinh t6i pham néi
chung, tdi cudp tai san noi riéng.

Muc tiéu vé chat lugng: Nang cao
chét luong nhan lyc tu phap dé nang cao

3888 V§ Khanh Vinh, Thyc trang cai cach tu phap ¢ nudce ta thoi gian qua va nhitng vén dé dit ra, Tap
chi Dién tir Ludt su Viét Nam, dang ngay 25/9/2021. Nguon: https://Isvn.vn/thuc-trang-cai-cach-tu-
phap-o-nuoc-ta-thoi-gian-qua-va-nhung-van-de-dat-ral632586508.html.

" Nghi quyét s6 27-NQ/TW ngay 9/11/2022 Hoi nghi lan thir 6 Ban Chap hanh Trung uwong Pang
khoa XIII vé tiép tuc xay dung va hoan thién Nha nudc phap quyén xa hdi chu nghia Viét Nam trong

giai doan moi.



chat lugng giai quyét cac vu an hinh sy noi
chung, cac vu an pham tdi cudp tai san noi
riéng, dé bao vé c6 hiéu qua cong 1y, quyén
con ngudi, quyén cong din, ché do xa hoi
chu nghia, loi ich ctia Nha nudc, quyén va
loi ich hop phép cua t6 chirc, c4 nhan.

Muc tiéu phat trién nhan tai tu phéap:
Can phai xac dinh viéc xay dung va phat
trién nhén tai tu phap vai tu cach 1a phat
trién mot loai nhan tai phap luat. Muén
vdy, can phai phat hién, boi dudng, dao
tao, sir dung, trong dung nhan tai tu phap
va c6 chinh sach twong tmg d6i voi nhan
tai tu phap.”™"

Thir hai, tiép tuc hodan thién quy
dinh cua Bo ludt hinh su; tiéb tuc ban
hanh van ban gidi thich, huwéng dan dp
dung B¢ luat hinh sy va tang cwong ban
hanh an lé hinh su.

Céc co quan c6 tham quyén can tiép
tuc ban hanh cac van ban giai thich, huéng
dan 4p dung phap luat hinh sy, nhét 1a
nhimg quy dinh vé cac tinh tiét giam nhe,
tang nang trach nhi¢ém hinh sy quy dinh
tai Piéu 51, Piéu 52 BLHS ciing nhu cac
tinh tiét ting nang dinh khung quy dinh tai
cc diéu luat, nhat 1a Diéu 168 BLHS theo
huéng giai thich, huéng din cu thé, rd
rang dé tao thuan loi va thong nhat trong
ap dung phép luat hinh sy. Hoi dong tham
phan Toa 4n nhéan dan tdi cao ciing can
déy manh viéc lya chon va ban hanh cac
an 18 vé hinh sy noi chung, an 1¢ vé toi
cudp tai san néi riéng dé tao thuan lgi cho
thyc tién 4p dung phap luat hinh sy.
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ENHANCING THE EFFECTIVENESS OF THE
APPLICATION OF CRIMINAL LAWTO

THE CRIME OF ROBBERY

Abstract: The article presents a comprehensive analysis of the problems and mistakes
in the practical application of the Penal Code on robbery (stipulated in Article 168 of
the Penal Code). This includes a detailed examination of limitations such as an incorrect
understanding of the factors of robbery and the misapplication of regulations of Article 168 of
the Penal Code. The article also clearly analyzes two causes of these problems and mistakes:
the professional qualifications of the proceeding officers still have limitations; Criminal law
regulations still have limitations; Many regulations have not been guided for application,
Criminal cases have not been selected and published regularly. On that basis, the article
proposes solutions to improve the effectiveness of applying criminal law to property crimes,
providing a confident path forward.

Keywords: Problems, mistakes, practice, application of criminal law, robbery, improving
efficiency.
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