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Tém tit: Bén canh thii tuc cong chitng, thi tuc chitng thiee la mét trong nhitng hinh

thire bao dam gid tri phép 1y cua giao dich, hop dong. Nha nwée da ban hanh nhiéu vin bdn

phdp Iy quan trong quy dinh vé thi tuc nday trong dé c6 Nghi dinh 23/2015/ND-CP vé cdp
ban sao tir s6 goc, chimg thiee ban sao tir ban chinh, chimg thue chit ky va chimg thuc hop
dong, giao dich (sau ddy goi la Nghi dinh 23/2015/NP-CP). Sau gdn 10 nim thiee hién, Nghi
dinh nay di c6 mot sé diém han ché lién quan dén chirng thue hop dong, giao dich tai Uy
ban nhdn ddan (UBND) cdp xd. Bai viét phan tich lam ré nhitng bdt cdp trong quy dinh phdp

ludt va viebng mdc trong thuec tién dp dung quy dinh phdp ludt vé chirng thiee hop dong, giao

dich tai UBND cdp xd. Tir @6 bai viét dé xudt mot s6 phwong huéng khdc phuc nham t6i wu

hoa hoat dong nay.

Tir khéa: chirng thiee, hop dong, giao dich, Uy ban nhdn dén cdp xd, chimng thiee hop dong

I. Din nhip

Su ra doi cua Nghi dinh sb 23/2015/
ND-CP d4 rat ngan thoi gian thuc hién thu
tuc chung thuc, don gian héa mot sb thu
tuc hanh chinh, ting cuong tham quyén
cia UBND cép xi d6i v6i hoat dong
chung thuc hop dong, giao dich. Quy dinh
nay di gop phan tao diéu kién thuan loi
cho ngudi dan ¢ nhitng noi chwa phat trién
dich vu cong chung. Tuy vay, viéc thuc
hién quy dinh hi¢n hanh vé ching thuc
giao dich, hop dong giao dich tai UBND
cap xd dd boc 16 mot sb bat cap dan dén
nguy co mt an toan phap 1y cho ngudi yéu

'Truong Pai hoc Mo Ha Noi

cau ciing nhu ngudi thuc hién ching thyec.
Nén kinh té cang phat trién thi s luong va
mirc 46 da dang cua cac hop dong, giao
dich cang gia ting. Vi vy can thiét phai
nghién ctru dé sira d6i cac quy dinh phap
luat hién hanh vé chimg thuc hop dong,
giao dich dé bao dam quyén loi hop phap
cho cac chii thé khi tham gia quan hé phap
luat dan su.

IL. Co s6 1y thuyét

Bai viét “Chung thuc hop dong,
giao dich tai Uy ban nhan dan cép xi
- nhitng vudéng mic, bat cap va phuong
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huéng khic phuc” duoc trién khai trén
co so 1y thuyét vé ching thuc va quan ly
hanh chinh nha nudc.

Ly thuyét vé quan 1y hanh chinh
nha nudc 1a nhitng co so 1y thuyét quan
trong trong khoa hoc Ludt hanh chinh.
Quan 1y hanh chinh nha nudc 1a viéc thuc
thi nhiém vu, quyén han ctia moi co quan
trong bo may nha nudc va cia bét ky to
chirc, ca nhan nao khi dugc nha nudc trao
quyén nhan danh nha nuée. Quan 1y hanh
chinh nha nudc 1a hoat dong cua cac chu
thé mang quyén luc, bang phap luat tac
dong toi cac ddi twong quan 1y nham thuc
hién nhiing chtrc ning nhat dinh. Theo do,
hoat dong nay dugc thuc hién chu yéu baéi
nhém co quan hanh chinh nha nuéc gém
co quan nha nudc, co quan hanh phap khi
thuc hién nhiém vu va quyén han duoc
nha nudc giao trong viéc quan ly hoat
dong chung thuc. Day 1a nhiing co so 1y
thuyét khong thé thiéu khi nhan thirc vé to
churc va hoat dong cua cac co quan quan
Iy hanh chinh nha nuéc ¢ trung wong va
dia phuvong. Ching thuc 1a mot khia canh
hoat dong cia UBND - co quan hanh
chinh nha nuéc ¢ dia phuong. Ching thuc
1a hoat dong mang tinh chat hanh chinh
do co quan nha nuéc cd tham quyén thuc
hién. Ban chit cua dich vu ching thuc 1a
xac thuc gia tri phap ly ctuia van ban, hop
déng, giao dich chung nhén sy viéc theo
quy dinh cua phép luat.

II1. Phwong phap nghién ctru

Bai viét so dung tong hop céc
phuong phap nghién ctru luat hoc, nhu
phuong phap phan tich, binh ludn, quy
nap, dién dich, suy luan logic, phan tich
quy pham phap luat, ... d& lam rd khai
niém chtng thyc, ching thuc hop dong
giao dich; nhitng bét cap trong quy dinh
phap luat vé ching thuc hop dong, giao

dich tai UBND cip x4. Tir d6 bai viét kién
nghi mot sé giai phap hoan thién quy dinh
phép luat.

IV. Két qua va thao ludn

4.1. Khdi qudt vé chirng thuc hop
dong, giao dich tai UBND cdp xa.

4.1.1. Khai niém chung thuc va
chitng thiee hop dong, giao dich

Vé mat thuét nglr, theo Tu dién
Tiéng Viét cta Vién Ngon ngir, nha xuat
ban Pa Ning nim 1997 c¢6 mot sd dinh
nghia c6 lién quan dén ching thyc, sao:
“Sao. Chép lai hodc tao ra ban khdc theo
diing ban goc (thwong néi vé gidy to hanh
chinh). Sao dung nguyén van mot tai liéu.
Sao y ban chinh. Ban sao”. Con vé xéac
nhan duoc giai thich: “Xdc nhan thira
nhan dung sw that chir ki, xac nhan loi
khai”. Vé ching thyc dugc dinh nghia
“Nhdn cho dé lam bc%ng la dung sw that.
Chung thuc loi khai. Xdac nhan la dung.
Thue tién da chitng thuc diéu d@6”. Nhu
véy, nghia cua tir “chimg thuc” xét vé goc
d6 ngodn ngit con ton tai nhiéu cach hiéu
khéc nhau.

Phap luat hién hanh khong dua ra
khai niém vé chig thuc ma chi quy dinh
cac viéc ching thuc cu thé thong qua cac
quy dinh tai Nghi dinh 23/2015/ND-CP.
Theo d6, Ching thuc ban sao tir ban chinh
1a viéc co quan, to chic c6 tham quyén
theo quy dinh tai Nghi dinh nay cén ctr
vao ban chinh dé chung thuc ban sao 1a
ding vé1 ban chinh.

Chung thue chir ky 1a viéc co quan,
t6 chirc c6 thAm quyén theo quy dinh tai
Nghi dinh nay chung thuc chir ky trong
gidy to, vin ban 13 chit ky cua ngudi yéu
cau chimg thuc.

Chimg thyc hop ddng, giao dich 1a
viée co quan c6 thim quyén theo quy dinh



tai Nghi dinh nay chung thuc vé thoi gian,
dia diém giao két hop ddng, giao dich;
nang lyc hanh vi dan sy, y chi ty nguyén,
chit ky hodc diu diém chi cta cac bén
tham gia hop dong, giao dich (Chinh ph,
2013).

Tir nhitng phén tich & trén ta c6 thé
nhén dinh vé chirng thyc nhu sau:

Chtng thyuc 1a mot trong nhiing hoat
dong quan 1y hanh chinh nha nuéc do
co quan nha nude c6 thim quyén ching
thuc va chiu trach nhiém vé tinh xé4c thuc
ctia viéc sao y ban chinh, sao tir ban gbc,
chimg thuc hop ddng, chimg thuc chit ky
trong cac gidy to c6 lién quan téi ngudi
yéu cau chimg thuc dé bao vé quyén va
loi ich hop phap ctia cc ca nhén, t6 chiic
coO lién quan trong quan h¢ dan sy, kinh
t&, hanh chinh ciing nhu bao vé hoat dong
quan 1y cua Nha nude.

Cin ctr khoan 4 Diéu 2 Nghi dinh
23/2015/NB-CP quy dinh nhu sau:

“Chirng thuc hop dong, giao dich”
1a viéc co quan c6 tham quyén theo quy
dinh tai Nghi dinh nay chung thyuc vé thoi
gian, dia diém giao két hop dong, giao
dich; nang lyc hanh vi dan sy, y chi tu
nguyén, chit ky hodc dau diém chi ciia cac
bén tham gia hop dong, giao dich.

Can ct Diéu 34 Nghj dinh 23/2015/
ND-CP quy dinh vé pham vi ching thyc
hop ddng, giao dich bao gdom:

+ Hop dong, giao dich ma phap luat
quy dinh phai chung thuc.

+ Hop ddng, giao dich ma phap luat
khong quy dinh phai chiing thuc nhung ca
nhan, t6 chirc tu nguyén yéu cdu chimg
thuec.

Dé bao dam tinh phap 1y cua hop
déng, giao dich, bén canh ching thuc
con cd thu tuc cong ching. Cong chung,
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chting thuc 1a cac hoat dong chiing nhan
ctia ngudi ¢ tham quyén va qua do tao 1ap
gia tri phap 1y cho d6i twong duoc cong
chtng, chimg thuc. Ca nhan, to chtrc khi
giao két hop ddng c6 thé lya chon cong
ching hodc ching thuc. Mac du phap luat
khong phan biét cong chung va ching
thuc nhung ndi dung va tinh chit ciia cong
chung, chimg thuc khac nhau nén mtre do
bdo dam an toan cua ching cling khac
nhau (Nguyén, 2020) s& dugc tac gia phan
tich & cac ndi dung sau cua bai viét.

4.1.2. Tham quyén chirng thwc hop
dong, giao dich ciia UBND cdp xa

DPiéu 5 Nghi dinh 23/2015/ND-
CP quy dinh vé thAm quyén va trach
nhiém cta UBND cip x3 vé chung thuc
hop ddng, giao dich bao gom:

- Chtng thuc hop dong, giao dich
lién quan dén tai san 1a dong san;

- Chung thyec di chic;

- Chimg thuc van ban tir chdi nhan
di san;

- Chtng thuc hop dong, giao dich
lién quan dén thuc hién cac quyén cua
ngudi stt dung dat theo quy dinh cua Luat
bit dai;

- Chting thuc hop dong, giao dich
vé nha & theo quy dinh cua Luat Nha o;

- Ching thyc van ban thoa thudn
phan chia di san, van ban khai nhéan di san
ma di san 13 tai san quy dinh tai cac Diém
¢, d va d khoan nay.

Chu tich, Pho Chu tich Uy ban nhén
dan cap xi thyc hién ky chung thyc va
dong diu caa UBND cép xa.

4.1.3. Vai tro cua chitng thuc hop
dong, giao dich

Chtmng thuc hop dong, giao dich
dong gbp vai tro to 16n vao cac hoat dong
quan 1y nha nudc, cu thé:
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Chirng thwe gdp phén cdi cdch hanh
chinh, hi¢n dai héa nén hanh chinh.

Thong qua hoat dong chung thuc,
hop dong giao dich dugc cung ¢d phap 1y,
tr d6 phuc vu céc td chirc, c4 nhan tham
gia vao céac quan h¢ dan sy, gitip cac giao
dich cua thyc hién thudn lgi hon. Ching
thuc hop ddng giao dich 1a mot trong
nhirng cong cu phuc vu quan 1y nha nudc,
giip cho céc co quan quan ly nha nude
nim bit tinh hinh giao dich hop dong, giao
két hop dong duoc bao dam an toan phap
1y cling nhu dé phuc vu cho vi¢c xay dung
va hoach dinh chinh sach phat trién kinh té
va chinh sach phap luat cho phu hop.

Chitng thwc hop dong, giao dich
bdo vé cdc quyén, lpi ich hop phdp ciia
cdc t6 chire, cd nhén khi tham gia quan
hé phap ludt.

Hop dong, giao dich dugc chung
thuc thi c6 hi€u luc phap luat va duoc
phép luat bao hd. Do dé cac bén tham
gia giao dich phai thyc hién quyén, nghia
vu va trach nhiém phat sinh tir hop dong
giao dich. Thong qua ctia hoat dong chung
thue, cac quyén, loi ich chinh dang cua ca
nhan, td chirc trong cac quan hé, giao dich
dugc bao dam, an toan phap 1y duoc thiét
1ap, tir d6 dam bao dugc sy cong béng trat
tu trong xa hoi va tang cuong hoat dong
quan ly nha nudec.

Chitng thwc hop dong, giao dich
g0p phin han ché phdt sinh tranh chap.

Chimg thyc hop dong, giao dich la
mot thi tuc hanh chinh nhim xac dinh thoi
gian, dia diém giao két hop dong, giao dich;
nang luc hanh vi dan sy, y chi ty nguyén,
chir ky hodc ddu diém chi ctia cac bén tham
gia giao dich. Vi¢éc thuc hién thu tyc nay
1a cong cu phap 1y khong thé thiéu trong
cac giao két, giao dich, thoa thuan cua céc
bén dic biét 14 cac giao dich lién quan dén

bat dong san va cac tai san c6 gi tri 1om.
Théng qua chimg thyc ciia UBND cap x4,
cac bén da xac lap long tin, xac nhan tinh
c6 that cia mot giao dich. Khi cac bén da bi
rang budc boi mot hop ddng, giao dich co
gia tri phap 1y cao, cac diéu khoan rd rang
va duoc phap luat thira nhan, cac bén sé it
c¢6 xu hudng tranh chap, hodc khi xay ra
tranh chép ciing c6 nhing can ¢l twong doi
tudng minh dé giai quyét.

4.2. Mt s6 bit cip trong quy dinh
phdp ludt vé chitng thwe hop dong giao
dich tai UBND cdp xi va hudng hoan thién

Nghi dinh 23/2015/ND-CP da trao
cho UBND cép xi tham quyén chuing
thuc hop ddng, giao dich lién quan dén tai
san, bao dam viéc giai quyét cac thu tyc
nhanh chéng va tiét kiém hon cho nguoi
dan. Bén canh do, cac quy dinh hi¢n hanh
cling ton tai mot s6 han ché nhat dinh, cu
thé nhu sau:

Thir nhat, vé hd so yéu cau chimng
thuc hop dong, giao dich

Theo quy dinh tai Piéu 35 Nghi dinh
sO 23/2015/ND-CP UBND cép xa thuc
hién chung thuc phai chiu trach nhiém
xac nhan vé thoi gian, dia diém giao két
hop dong, giao dich; nang lyc hanh vi dan
su, y chi tu nguyén, chir ky hoac diém chi
ctia cac bén tham gia hop dong, giao dich.
Diéu d6 co nghia 1a UBND cép xa thyc
hién chung thuc khong phai chiu trach
nhiém vé ndi dung, tinh hop phap cta hop
ddng, giao dich. Quy dinh nay tao ra su rai
ro, tiém an tranh chip va khong dap tmg
duoc diéu kién co hiéu luc cua giao dich
dan su khi ndi dung cua giao dich hoan
toan ¢ thé khong tudn thu ding cac quy
dinh phap luat (Nguyén, n.d.).

Két qua 1a Piéu 36 quy dinh vé bod
hd so yéu cau chung thuc, gdm cac gidy
to sau day:



“a) Dy thao hop déong, giao dich;

b) Ban sao Gidy chitng minh nhdn
dan hodc Hé chiéu con gid tri su dung cua
ngueoi yéu cau chieng thue;

¢) Ban sao gidy chitng nhdn quyén
s6 hitu, quyén sir dung hodc ban sao gidy
10 thay thé dwoc phdp ludt quy dinh doi
Vo1 tai san ma phdp ludat quy dinh phai
dang ky quyén sé hiru, quyén sir dung
trong triwong hop hop dong, giao dich lién
quan dén tai san do; trir truong hop nguoi
ldp di chuc dang bi cai chét de doa dén
tinh mang.”

D& dang nhén thay, thanh phan ho
so chirng thuc hop dong rat don gian. Mic
duvay, UBND cép x4 khi thye hién chiing
thuc mudn xac nhan nang lyc hanh vi dan
su, y chi tu nguyé¢n, dia diém giao két hop
déng, giao dich..., thi bt budc phai xem
xét dén ndi dung cua hop dong giao dich,
dac biét ddi v6i hop dong, giao dich lién
quan dén quyén sir dung dat. Bé xac dinh
hop dong, giao dich c6 dung quy dinh hay
khong va han ché phat sinh tranh chap,
UBND cép x3 s& phai yéu cau cac bén thuc
hién hop dong, giao dich bd sung thém cac
loai gidy to c6 lién quan nhu: Gidy xac
nhén tinh trang hon nhan, Giéy chung tu,
Gidy khai sinh, Gidy t& chimg minh mdi
quan hé ctua nhitng nguoi dugc huong di
san, Gidy uy quyén, Gidy to chirng minh
tu cach dai dién...Nhung yéu cau ndy
chua duoc dé cap tai Nghi dinh 23/2015/
ND-CP va thu tyc hanh chinh d3 cong bd
cong khai. Diéu nay c6 thé dan dén bat
tién cho ngudi dan khi yéu cau chimg thuc
va nay sinh tim 1y cho rang ngudi thuc
hién chimg thyc dang giy phién ha, sach
nhidu d6i véi ngudi yéu cau.

Chinh vi vy, chtng t6i cho rang can
phai b sung quy dinh vé thanh phan hd so
yéu cau ching thyc ddi voi timg loai hop
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déng, giao dich riéng biét, vura thuan tién
cho nguoi dan khi thuc hién phap luat,
vira bao dam cac diéu kién c6 hiéu luc ctia
hop dong, giao dich, vira giam tai viéc giai
thich ctia cong chirc UBND cép x3 dbi véi
ngudi yéu cau chirng thuc.

Thir hai, vé viéc bao dam an toan
phap 1y ctia cac hop dong, giao dich dugc
chig thuc tai UBND cép xa.

Nghi dinh 23/2015/ND-CP khong
quy dinh vé trach nhiém cia ngudi thuc
hién ching thyc trong viéc tra curu, st dung
co so dit liéu dé kiém tra cac thong tin can
thiét cho viéc chimg thuc hop dong, giao
dich. Pay 13 mot k& ho tiém an nhimg rui
ro mat an toan phap 1y trong trudng hop
dbi twong cua hop dong, giao dich 1a bat
hop phép hodc dang c6 tranh chap, da hodc
dang 1a d6i twong ctia hop ddng, giao dich
khac. Chéng han, anh A 1a chu sé hiru mot
can ho, anh A 1ap hop dong mua ban nha &
v6i anh B, hop dong duoc cong ching tai
Van phong cong chung. Sau d6 anh A lai
ky két hop dong mua ban cin nha ndi trén
v6i anh C va chtng thuc hop dong nay tai
UBND cép xi. Pay 1a trudng hop mot tai
san nhung thyc hién giao dich véi nhiéu
nguoi. Do phap luat khong c6 quy dinh
vé str dung co s dir liéu dé tra ciru thong
tin giao dich (ddc biét la cac giao dich c6
lién quan dén bat dong san) nén hop dong
noi trén mac du dugc ching thuc nhung
ri ro phap 1y van xay ra ddi voi cac bén.
Chinh k& hé nay da bi nhiéu ddi tuong
loi dung dé thuc hién cac hanh vi lira dao
chiém doat tai san. Nguy co mat an toan
phép 1y con tac dong dén ca cong chic
va lanh dao UBND cép xa da thuc hién
chtng thuc. Thuc té& di c6 khong it truong
hop cong chtrc, 1anh dao UBND cép x4 bi
xtr 1y ky luat, thim chi bi khoi t6 hinh sy
vé hanh vi thiéu trach nhiém gay hau qua
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nghiém trong do lién quan dén viéc chimg
thuc hop dong giao dich vé bat dong san
(Phudc Tuén, 2024).

Do vay theo ching t6i can b sung
ngay cac quy dinh vé viéc sir dung, khai
thac co so dir liéu quan li dét dai, ho tich
hay co s¢ dir liéu cong ching da dugc
xay dung tai dia phuong cling nhu trach
nhiém cap nhat, chia sé thong tin vé cac
hop ddng, giao dich ma co quan c6 thim
quyén ching thuc da thuc hién dé han
ché ti da nhirng rui ro phap 1y lién quan
dén giao dich, gbp phan giam thiéu tranh
chip, phong ngira va ngan chin tdi pham,
vi pham phép luat.

Thir ba, vé pham vi tham quyén
ching thuc hop dong, giao dich cia
UBND cép xa.

Theo quy dinh tai Piéu 5 Nghi dinh
23/2015/ND-CP, moi hop déng, giao dich
déu co thé duge chung thuc. Dac biét,
nhimg hop dong, giao dich c6 dbi twong
1a bat dong san thim quyén chimg thuc
ludn thude vé UBND cip xi. Nhung nhu
da phan tich trén day, muc d bao dam an
toan phap 1y cua chung thuc dudng nhu
khong cao bang cong chimng. Vé ban chat:
Cong chung 1a chiing nhan tinh xac thuc,
hop phép cta hgp dong, giao dich; con
ching thuc 1a chirng thuc vé thoi gian, dia
diém giao két hop dong, giao dich; ning
luc hanh vi dan sy, ¥ chi tu nguyén, chir
ky hodc ddu diém chi cua cac bén tham
gia hop dong, giao dich (Nguyén, n.d.).
Do d6, theo chiing toi can phai co cac quy
dinh gi6i han pham vi thim quyén ching
thuc cia UBND cap xi. Cu thé, ddi véi
cac hop dong, giao dich tryc tiép chuyén
quyén sé hitu, quyén st dung nhu hop
déng mua ban, chuyén nhuong, thué, thé
chap tai san, phap lut can giéi han gia

tri hop dong duoc ching thuc dudi 200
triéu dong; dbi véi hop dong, giao dich
vé bit dong san chi chung thuc cic hop
dong, giao dich vé quyén st dung dat
nong nghi¢p cua hd gia dinh, nha ¢ trong
khu dan cu ¢ nong thén c6 day du gidy
td chimg nhan quyén st dung, quyén so
hiru... Ngoai ra, d6i véi cac hop dong co
gia tri tir 200 triéu dong trd 1én, cac hop
ddng, giao dich vé bat dong san ma khong
phai 1 dit nong nghiép ciia ho gia dinh,
nha ¢ trong khu dan cu ¢ nong thon cod
day du gidy to chimg nhan quyén st dung,
quyén s6 hitu thi phap luat nén quy dinh
bét budc s dung dich vu cong ching thay
vi chung thuc nhu hién nay. Quy dinh nhu
vay vira bdo dam gia tri phap 1y cho cac
hop ddng, giao dich co gid tri 16n, vira
thic day, ting cudng hoat dong cia céc
t6 chirc hanh nghé coéng ching, dong thoi
cing giam tai ap luc cho UBND cap x4.
Thir tw, vé mirc thu phi chimg thuc
hop ddng, giao dich tai UBND cép xA.
Theo quy dinh tai Diéu 4 Thong tu
226/2016/TT-BTC, mutc thu phi ching
thuc hop dong, giao dich 1a 50.000 dong/
trudng hop. C6 thé thay rang day 1a mirc
phi rat thap va chua phu hop vi khong c6
su phan biét vé gia tri hop dong. Chang
han, chimg thuc hai hop dong nhu sau:
Hop dong thué nha 12 thang, tién thué nha
14 2.000.000d/thang, gia tri cua hop dong
nay 1a 24.000.000d; Hop ddong chuyén
nhuong quyén su dung dat néng nghiép
cua ho gia dinh véi gié tri 100.000.000d/
sdo bic bd x 4 sao = 400.000.000d. Theo
cach tinh phi hién tai, mac du hai giao dich
nay c6 gié tri hop dong rat khac biét nhung
lai chiu phi ching thuc nhu nhau. So sanh
voi1 cach tinh phi cua dich vu cong ching,
phi cong ching dugc tinh theo gia tri hop



déng, loai giao dich/ loai viéc®. Phi cong
ching 1a bao nhiéu phu thudc vao gia tri
hop ddng va mic do phirc tap cia loai
giao dich/loai vig¢c. Xét vé tuong quan,
phi ching thue thuong thap hon tham chi
thdp hon rit nhiéu so véi phi cong chimg.
Vi vay, dé nang cao chét lugng dich vu
ching thuc, can thiét phai sta d6i quy
dinh vé cach tinh phi chung thuc mot cach
chi tiét hon can cir vao gid tri hop dong,
giao dich.

Thir nam, vé cac truong hop tir chdi
chung thuc.

Mic du chung thyc 1a hoat dong
mang tinh xac nhan hinh thire, nguoi thuc
hién chung thuc khong phai chiu trach
nhiém vé ndi dung cia hop dong, giao
dich. Tuy nhién, dé bao dam gi4 tri phap
Iy cta hop dong, ngudi nguoi chimg thuc
bit budc phai kiém soat ndi dung hop
dong, giao dich ma minh chimng nhan.
Néu phat hién giao dich bat hgp phap phai
kip thoi ngan chin. Quy dinh vé tir chdi
ching thuc 1a mdt trong nhirng bién phap
hitu hiéu dé ngan chdn céc giao dich cé
dau hiéu trai phap luat, trai dao dic x4
hoi. Bén canh d6 ciing can bd sung céc
truong hop phat hién giao dich c¢6 dau
hiéu khong tu nguyén, tu do y chi, c6 nghi
ngd vé nang lyc hanh vi dan sy cua cic
bén trong hop dong; ddi twong cua giao
dich 14 tai san bat hop phap hodc dang ¢
tranh chép, da hoic dang la d6i tuong cua
hop dong, giao dich khac... thi nguoi thuc
hién ching thuc co quyén tir chdi chimg
thuc. Quy dinh nay vira nang cao trach
nhiém cua nguoi chung thuc, nguoi yéu
cau chung thyc, vira han ché tinh trang tur
chdi chimg thyc ma khong c6 1i do chinh
dang (Nguyén, 2020).
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Thir sdu, vé hinh thirc ctia hop dong,
giao dich.

Du thao hop déng, giao dich 1a mot
trong nhitng thanh phan bét budc cia hd so
yéu cau chtng thuc theo quy dinh tai khoan
1 Piéu 36 Nghi dinh 23/2015/ND-CP. Tuy
nhién, c6 mot thuc té 13 do chua ¢ quy dinh
vé hinh thtc ctia hop dong, mau hop dong
nén ngudi yéu cau chimg thuc ¢6 thé tu soan
hop dong theo hiéu biét phap luat cta ho.
C6 nhiéu truong hop noi dung ctia hop dong
khong chit chg, thiéu nhiing diéu khoan béao
dam tinh phap 1y ctia hop ddng hodc hop
dong duoc viét tay nhung chit viét khong 16
rang. Dé han ché bét cép nay, ching t6i cho
rang can ban hanh méu cac loai hop dong,
giao dich dé nguoi dan co thé tham khao,
tranh truong hop thiéu cac thong tin can
thiét cho viéc thuc hién hop dong.

Nhitng bat cap néu trén di chi ra
rang cac quy dinh phap luat hién hanh vé
chtng thuc hop dong, giao dich tai UBND
cép x4 chua thue su tdi wu va bao dam an
toan phap ly cho cac bén tham gia hop
ddng, giao dich ciing nhu nguoi thuc hién
chtng thuc. Do d6, co quan ¢ thim quyén
can phai tiép tuc nghién ctru sira doi, bd
sung dé hoan thién cac quy dinh vé ching
thuc hop ddng, giao dich tai UBND cép
x4, hudng t6i bao vé tot nhit cac quyén va
loi ich hop phap cta ngudi dan, gop phan
thiic day phat trién kinh té, xa hoi.

V. Két ludn

C06 thé noirang, chimg thuc hop dong
giao dich tai UBND cap x4, v6i tu cach 1a
mot loai dich vu cong da dong gop vai tro
vO cung quan trong trong viéc bao dam gia
tri phap 1y cua hop dong, giao dich. Qua
do, ching thuc hop déng, giao dich bao vé

2 Piéu 4 Thong tu s6 257/2016/TT-BTC, sira d6i bd sung bai Didu 1 Thong tu sé 111/2017/TT-BTC.
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cac quyén va loi ich hop phap cua cac bén [3]. L& T.T. (2015). Tham quyén cap ban
trong giao dich, gop phan cai cach hanh sao fr s6 goc, chung thyc ban sao tir
chinh, hién dai héa nén hanh chinh va thic ban chinh, chimg thyc chit ky va chimg

2 o .. 1 B . thuc hop déng, giao dich theo quy dinh
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nang cao hiéu qué hoat dong nay. Nam - Bat cdp va kién nghi hoan thién,
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CURRENT STATUS OF AUTHENTICATION OF
CONTRACTS AND TRANSACTIONS AT
COMMUNE-LEVEL PEOPLE’S COMMITTEES

Ly Bich Huong?, Nguyen Manh Linh’

Abstract: In addition to notarization procedures, authentication procedures are one of
the forms of ensuring the legal validity of transactions and contracts. The State has issued
several critical legal documents regulating these procedures, including Decree 23/2015/ND-
CP, which governs the issuance of copies from master registers, authentication of copies from
originals, authentication of signatures, and authentication of contracts and transactions
(hereinafter referred to as Decree 23/2015/ND-CP). After nearly 10 years of implementation,
this Decree has revealed certain limitations concerning the authentication of contracts and
transactions at the commune-level People’s Committee. The article analyzes and clarifies
the shortcomings in the legal framework and the challenges encountered in the practical
application of these regulations in the authentication of contracts and transactions at the
commune-level People’s Committees. Based on this analysis, the article proposes several
remedial directions to optimize this process.

Keywords: authentication, contract, transaction, commune-level People'’s Committee, contract
authentication
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