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Tém tit: Quyén nhan thin cia bat ky ai néi chung va cia nguoi chuyén doi giGi tinh
néi riéng la thiéng liéng va bat kha xam pham. Do d6, van dé bao vé cdc quyén nhan than cia
ngueoi chuyén doi giGi tinh da thu hit dwoc sw quan tém ciia nhiéu nha nghién cu'u nha khoa
hoc va cong dong xa héi. Viéc nghién ciru dé tai nham hiedng tm muc dich dé xudt nhitng glal
phap hoan thién phap ludt va nang cao hiéu qua bao vé quyen nhan than cua ngu’m chuyen
doi gidi tinh ¢ Viét Nam, dong thoi, gp phan lam ré cdc van dé phdp Iy lién quan dén quyén
nhdn than cua ngwm chuyén doi gidi tinh trong phap luat hlen hanh. Phwong phap Anket
duoc s dung chu yéu trong bai nghzen citu, cho thdy thiee tién bao vé quyén nhan than cia
nguoi chuyen doi gidi tinh con ton tai nhiéu bat cdp. Tir do, bai nghién ciru dira ra nhitng gidi
phap, kién nghi phit hop trong viéc xdy dung hanh lang phap ly va nang cao hiéu qua thuc

hién phdp ludt bao vé quyén nhén than cia ngwoi chuyén déi gidi tinh ¢ Viét Nam.

Tir khéa: nguoi chuyén déi gidi tinh, quyén nhan than, bao vé, Viét Nam

I. Dit vin dé

Phép luat quéc té ngay nay da co su
phat trién kha manh mé trong viéc bao vé
quyén cua ngudi chuyén doi gi6i tinh, tuy
nhién cac van kién nay mai chi mang tinh
chat chung chung, khuyén nghi va it mang
tinh chat bat budc thé hién su cham chap
va dugc danh gia 1a thiéu tinh rd rang trong
bao vé quyén ciia cong ddng LGBTQ+ noi
chung va nhitng nguoi chuyén doi gioi
tinh noi riéng.

Tai Vit Nam, cum tr LGBT bat
dau xuét hién phd bién hon vao khoang
mot thap ky tro lai day. Trong do, cum tur

'Sinh vién, Truong Pai hoc Mo Ha Noi

“nguoi chuyén ddi gidi tinh” ludn thu hat
duoc sy quan tam tir du ludn. Tuy nhién,
chua c6 mdt van ban phap luat nao quy
dinh cu thé quyén va nghia vu cua cong
dong LGBTQ+ va dic biét 1a nguoi
chuyén doi gidi tinh tai Viét Nam. Diéu d6
dit ra cau hoi “Liéu quyén loi néi chung
va quyén nhan than ndi riéng cia nhing
nguoi chuyén déi gioi tinh & Viét Nam c6
thuc sy dugc bdo dam?”. Tur nhiing ly 1€
trén, nhom tac gia nhan thay tinh cap thiét
can phai nghién ctru dé tai “Bdo vé quyén
nhdn than ciia nguoi chuyén doi gici tinh
o Viet Nam”.
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IL. Co sé 1y thuyét

2.1. Khdi niém bdo vé quyén nhin
thin ciia ngwoi chuyén doi gidi tinh

Cian cir theo ddi twong ciia quyén
nhan than, trong pham vi dé tai nghién
ctru, nhom tac gia xac dinh quyén nhan
than cta ngudi chuyén doi gidi tinh gdbm
04 nhom chu yéu sau day:

- Nhém céc quyén ca biét hoa chu
thé, bao gdbm Quyén ddi véi ho tén; quyén
thay ddi ho tén; quyén duoc khai sinh;
quyén ddi voi hinh anh; quyén xac dinh
dan toc; quyén d6i voi qudc tich; quyén
khai tur.

- Nhom cic quyén lién quan dén
than thé cua c4 nhan, bao gdm: Quyén
duoc dam bao an toan vé tinh mang, stc
khoé, than thé; quyén hién bd phan co thé;
quyén nhan bd phan co thé nguoi.

- Nhom céc quyén lién quan dén gia
tri tinh than cta cha thé: Quyén dugc bao
vé danh dy, nhan pham, uy tin; quyén bi
mat doi tu.

- Nhém céc quyén lién quan dén
quan hé hon nhan va gia dinh cta ca nhan:
Quyén két hon; quyén duoc nudi con nudi;
quyén dugc huong su chim soc giita cac
thanh vién trong gia dinh; quyén ly hén;
quyén nhén, khong nhan cha, me, con.

Bao vé quyén nhan than cua ngudi
chuyén doi gidi tinh 1a viéc xac dinh cac
bién phap phap 1y, cac bién phap t6 chic,
co ché dé bao vé cac quyén nhan thin cua
ngudi chuyén d6i gisi tinh khi bi xdm
pham tir phia co quan céng quyén, hay
tir cac chu thé khac nham khoi phuc cac
quyén da bi xam pham.

2 Piéu 37 Bo luat Dan sy 2015.
3Piéu 1, Pidu 3 B luat Hinh su 2015.

2.2. Cdc bién phdp bdo vé quyén
nhén thin cia ngwoi chuyén doi gidi
tinh ¢ Viét Nam

2.2.1. Bién phap dan sy

Trong cac bién phap bao vé quyén
nhan than thi bi¢én phap dan sy la mot
trong cac bién phap co6 hi¢u qua va duogc
ap dung pho bién nhat. Bé bao dam quyén
cho ca nhan da chuyén do6i gidi tinh, Bo
luat Dan sy 2015 ghi nhan ca nhan da
chuyén ddi gi6i tinh ¢6 quyén nhan than
pht hop voi gi6i tinh dd dwoc chuyén
dbi theo quy dinh cua Bo luat nay va luat
khac c6 lién quan?. Diéu nay dic biét quan
trong trong linh vuc lao dong, viéc lam,
tir d6 ting budc bao dam quyén loi cho
nhoém nguoi chuyén doi gidi tinh.

2.2.2. Bién phap hinh sw

Luat hinh sy bao v€ cac gid tri nhan
than bang cach quy dinh: nhitng hanh vi
nao khi xdm pham dén nhiing gia tri nhan
than nao duogc coi 1a tdi pham (nhu cac toi:
Vu khéng, 1am nhyc nguoi khac, lam hang
gia...), cling nhur quy dinh cac ché tai xir 1y,
Tuy theo tinh chat, mirc d6 ctia hanh vi nguy
hiém cho x& hoi va quyén nhéan than bi xam
pham ma mdi hanh vi twong tmg v&i mot
hinh phat nhat dinh do Toa 4n 4p dung.

2.2.3. Bién phap hanh chinh

Bién phédp hanh chinh 14 cach thuc
duogc quy dinh ma chu thé quan 1y sir dung
quyén luc quan 1y duoc giao dé tac dong
1én dbi twong quan 1y ¢6 hanh vi vi pham
hanh chinh, budc cac dbi twong quan ly
phai thuc hi¢n mot hanh vi nhét dinh theo
¥ chi ctia chu thé quan 1y (Thu vién phap
ludt, 2016). Dé bao vé quyén nhan than
no6i chung va quyén nhan than ciia nguoi
chuyén d6i gidi tinh noéi riéng, nganh luat



hanh chinh thuong quy dinh bién phap
cudng ché hanh chinh nhu xtr phat vi
pham hanh chinh.

II1. Phwong phap nghién ctru

Déi véi phuong phap luan, dé giai
quyét nhtrng nhi¢ém vu da dat ra, nhom tac
gia lya chon van dung cac phuong phap
luan duy vat bién chung va duy vat lich str
ctia chii nghia Mac - Lénin; tu tuéng HO
Chi Minh; quan diém 1y ludn cta Lién Hop
Quéc va cua Bang, Nha nudc Viét Nam.

Bén canh phuong phap luan, nhém
tac gid st dung cac phuong phap nghién
ctru sau: phuong phéap phan tich, tong hop;
phuong phéap nghién ctu tai li¢u; phuong
phap Anket.

IV. Két qua va thao luin
4.1. Két qua nghién ciru

4.1.1. Thuec tién dp dung bién phdap
ddn s dé bao vé quyén nhdn than cia
nguoi chuyén doi gidi tinh

Thir nhit, ngudi chuyén doi gioi
tinh sau khi da phdu thuat chuyén doi
thanh cong thuong c6 nhu cau doi lai tén
va gidi tinh trén gidy to phu hop véi gioi
tinh cua minh. B§ luat Dan sy 2015 cho
phép nguoi di chuyén ddi gidi tinh dugc
quyén thay doi tén va dang ky gidi tinh
moi*, tuy nhién, dé thyc hién duoc quy
dinh nay thi van phai chd Luat Chuyén doi
gidi tinh dugc Quéc hoi thong qua va co
hiéu luc thi hanh. Thuce té, phan 16n tit ca
ngudi chuyén d6i gi6i tinh hién nay déu
phai dung nickname (B Tu phap, 2023).
O Viét Nam, mot sé ngudi chuyén gidi
dd phau thuat chuyén d6i gi6i tinh duoc
nhiéu nguoi biét dén nhu: Cindy Thai Tai,
Huong Giang Idol, ca sT Lam Chi Khanh,

+Piém e Khoan 1 Diéu 28 B luat Dan su 2015.
5 Piéu 39 Bo luat Dan sy 2015.

6 Khoan 2 Piéu 8 Luat Hon nhéan va gia dinh 2014.
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Cat Tuyén. Tuy nhién, dén thoi diém hién
nay nhiing ngudi chuyén giéi ndy van
chua duogc phap luat cong nhan gidi tinh
sau chuyén gi6i. Cindy Thai Tai duogc biét
dén 13 nghé si Viét Nam dau tién cong khai
12 nguoi chuyén gi6i (chuyén gidi tir nam
sang nir). C6 di to chirc dam cudi nhung
khong thé ding ky két hon do chua duoc
cong nhan la nir gio61, vdn mang gidi tinh
“nam” trén gidy to. Diéu nay di gy nhiéu
kho khin cho nguoi chuyén doi giéi tinh
khi phai thyc hién cac cong viéc lién quan
dén thu tuc gidy to.

Tht hai, ngudi chuyén doi gidi tinh
dugc bao vé cac quyén két hon, quyén
binh dang vo chong; quyén dwgc huong
su cham soc gilra cac thanh vién trong gia
dinh; quyén ly hén; quyén nhan, khong
nhan cha, me, con; quyén duoc nudi con
nudi va quyén dugc nhan 1am con nudi’.
Tuy nhién, trén thuc té, quyén két hon cua
nguoi chuyén doi gidi tinh khong that sy
dugc bao dam. Khi mot nguoi nit chuyén
giéi thanh nam va két hon véi nguoi c6
gidi tinh sinh hoc 1a nam hay nguoc lai,
mot ngudi nam chuyén gidi thanh nir va két
hon v6i ngudi co gidi tinh sinh hoc nir thi
viéc két hon ciia ho van dién ra binh thuong
vi hai vo chong khong ¢ chung gi6i tinh
sinh hoc, khong vi pham quy dinh cta Luat
vé hon nhan dong giéi. Tuy nhién ciing
theo cach phan tich nay nhung khi mot
ngudi nam chuyén gidi thanh nit va két hon
vO1 nguodi co gidi tinh sinh hoc 1a nam va
ddng thoi, mot ngudi nir chuyén gidi thanh
nam va két hon voi mot ngudi co gidi tinh
sinh hoc 1a nir thi lai khong hop phap vi
trén gidy to tiy than ca hai bén déu dang co
chung mot gioi tinh sinh hoc va phap luat
Viét Nam hién van chua cong nhan hén
nhan gitta nhitng nguoi dong gidic.
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DPong thoi, nguodi chuyén dbi gisi
tinh ¢o thé c6 mot sd tré ngai sinh hoc
trong viéc mang thai, sinh con. Chinh vi
vdy, nhan nudi con nudi la giai phap tdi
uu vira gitp ho dugce thuc hién thién chirc
lam cha/me, vira gitp d& tré em mo coi
tim duoc mai Am méi. Hién nay chua cé
bét ctr van ban nao dé xuét hay quy dinh
vé diéu kién ctia nguoi chuyén gii nhan
nudi con nudi. Do dé, diéu kién cua nguoi
chuyén gidi nhan nudi con nudi s& duoc
ap dung theo quy dinh vé diéu kién cua
ngudi nhan nudi con nudi hi€n hanh tai
Diéu 14 Luat Nudi con nudi 2010.

4.1.2. Thuec tién dp dung bién phdap
hinh sw dé bdao vé quyén nhan than cia
ngueoi chuyén doi gici tinh

Khi hanh vi xdm pham quyén nhan
than cua nguoi chuyén doi giéi tinh 1a
hanh vi nguy hiém cho xi hoi, cdu thanh
t01 pham theo quy dinh ctia B¢ luat Hinh
su 2015 thi bién phap hinh su dugc ap
dung, nguoi c6 hanh vi xdm pham bi truy
cuu trach nhiém hinh sy.

Phép luat quy dinh viéc kham xét
nguoi phai do nguodi cung gioi thuc hién
va c6 nguoi khac cung gi6i ching kién’.
Nhung d6i véi nhitng nguoi da phau thuat
chuyén dbi gidi tinh tir nam sang nir hoic
tir nit sang nam, hién nay van chwa c6 quy
dinh cu thé trong viéc thyuc hién thay doi
gidy to nhan than cho ho. Vi thé, trén thuc
té trong gidy to nhan than van ghi gigi tinh
cii cia nguoi bj kham, néu ap dung quy
dinh nay dé ngudi kham va nguoi ching
kién déu 1a nguoi cung gi6i tinh véi gidi
tinh cli cua ho thi s&€ xam pham nghiém
trong danh dy, nhan phém cua nguodi bi
kham, nhung néu c¢in ctr vao gidi tinh hién
tai cua ho thi trong ndi dung ctia bién ban
viéc kham nguoi s€ khong phu hop voi

7 Khoan 2 Diéu 194 B6 luat T4 tung hinh sy 2015.
$Piéu 18 Luat Thi hanh tam gilr, tam giam 2015.

phap luat. Tuong tu 1a viéc tam gitr, tam
giam va thi hanh an phat tu, theo quy dinh,
khi tam gifr, tam giam hodc thi hanh hinh
phat tu thi nam, nir dugc giam gilr riéng®.
Néu giam chung nhiing nguoi nay véi
nhiing nguoi c¢6 cung gidi tinh trén gidy
td ho tich rat d& dan dén kha nang nguoi
nay bi lam dung tinh duc hoac cac hanh
vi bét loi khac do co thé sinh hoc khong
gidng nhau.

Vi du vé trudng hop pham nhan Cao
Phudc Nguyén chap hanh hinh phat 5 nam
6 thang tur vé t0i trom cép tai san tai trai
giam Phudc Hoa thude Téng cuc VIII (Bo
Cong an) tr nam 2010. Nguyén 1a nguoi
chuyén dbi gi6i tinh tir nam sang nit, nén
hinh thé bén ngoai 1a phu nit nhung trong
hd so vin mang giéi tinh nam. Vi vay,
theo quy dinh cua phap luat, Nguyén duoc
giam cuing v6i cac pham nhan nam, nhiéu
lan ¢6 bi nhitng pham nhan cung budng
giam sam s& vao nhitng chd nhay cam lam
sung tim ca nguc (Trung Hau, 2014).

4.1.3. Thuec tién dp dung bién phdap
hanh chinh dé bao vé quyén nhdn théan cia
ngueoi chuyén déi gidi tinh

Phap luat hanh chinh hi¢n hanh
chua c6 quy dinh cu thé vé bao vé quyén
nhéan than ctia nguoi chuyén doi giéi tinh.
Piém b Khoan 1, Piém a Khoan 3 Piéu
45 Nghi dinh 117/2020/ND-CP quy dinh
xtr phat vi pham hanh chinh trong linh
vuc y t& “I. Phat tién tir 2.000.000 dong
dén 5.000.000 dong déi véi mét trong cdc
hanh vi sau ddy: b) Phdn biét doi xir doi
voi nguoi da xac dinh lai gioi tinh... 3.
Bién phdp khdc phuc hdu qud: a) Budc
xin 16i true tiép nguwoi bi phdn biét doi xir
doi véi hanh vi quy dinh tai diém b khoan
I Piéu nay”. Theo Nghi dinh 88/2008/
ND-CP vé Xéc dinh lai gi6i tinh, quyén



xac dinh lai gidi tinh chi danh cho nguoi
c¢6 khuyét tat bam sinh vé gidi tinh hoic
chwa dugc dinh hinh chinh x4c, dong thoi
cling quy dinh cim viéc thyc hién chuyén
dbi gi6i tinh d6i véi nhitng ngudi da co
gi6i tinh sinh hoc hoan thién’. Nhu vay,
Nghi dinh 117/2020/ND-CP chi méi quy
dinh vé ché tai xir phat d6i v6i hanh vi
xam pham quyén nhan than clia nguoi xac
dinh lai gidi tinh, cht chua c6 quy dinh
vé ché tai xtr phat ddi véi hanh vi xdm
pham quyén nhan thin cta ngudi chuyén
d6i gi6i tinh. Nhu vy, chinh su thiéu ving
mot khung phap 1y hoan thién dé bao vé
quyén loi cua ngu’orl chuyén dbi glOl tinh
da lam cho cong dong nay phai ddi mat
v6i rat nhiéu khé khin trong cudc sdng
hang ngay.

4.2. Thao ludn tir két qua nghién civu

Chuyén d6i gii tinh 13 mot hoat
dong v6 cung phurc tap va tao ra hé qua to
16m, viéc chuyén ddi gidi tinh s& kém theo
nhiéu vin d¢ xa hoi phat sinh lién quan
dén y té, bao hiém, hon nhan gia dinh, cac
chinh sach xa hoi; véi quy dinh moi cua
Bo luat dan sy 2015, ca nhan da chuyén
d6i gi6i tinh ¢ cac quyén nhan than phu
hop voi gidi tinh dd dwoc chuyén doi,
nghia 12 ho s& c6 cac quyén, nghia vu theo
dung nhu giéi tinh méi. Két qua nghién
ctru cho thdy nhitng tin hiéu tich cuc trong
nhén thl'rc clia moi ngudi ddi véi viée bao
vé quyén nhén than cta nguoi chuyen doi
gidi tinh. Tuy nhlen viéc chuyén doi gisi
tinh hién nay van chua dugc phép, khi nao
Luat Chuyén d6i gi6i tinh duoc ban hanh
va c6 hiéu luc thi viéc chuyén giéi méi
dugc thyc hién, nhitng truong hop da thuc
hién phiu thuat chuyén doi gioi tinh trudc
day van duoc xem 1a “bat hop phapy. Bén
canh do6, phap luat hinh sy, hanh chinh
hién hanh chua c6 quy dinh cu thé vé bao

9 Khoan 1 Piéu 4 Nghi dinh 88/2008/ND-CP.

99

vé quyén nhén than ctia nguoi chuyén doi
gidi tinh nhung day van 14 quyén co ban
ctia con ngudi, cong dan nén van dugc
Nha nuéce bao ve.

Thue té hién nay c6 kha nhiéu van
dé phap 1y lién quan t6i ngudi da chuyén
gidi van lién tuc phat sinh nhit 1a trong
giai doan B luat Dan sy thira nhan nhung
chura ¢6 vin ban huéng dan thi hanh: Viéc
thuyc hién nghia vu quan su cua nguoi
chuyén dbi giéi tinh, quyén dugc phap luat
bao vé khi bj xdm pham than thé, quan hé
hén nhan cta nguoi chuyén gidi... doi hoi
céc nha lap phap can chi trong quan tim,
xem xét diéu chinh cac quy dinh cho phu
hop nhim dam bao viéc thuc hién quyén
cong dan, quyén con ngudi ctia nguoi
chuyén d6i gidi tinh. Co thé néi nhiing
quy dinh phap luat vé bao vé quyén nhan
than cta nguoi chuyén doi gi6i tinh &
nudc ta van con nhiéu han ché ma khong
phai mdt sém mot chiéu c6 thé diéu chinh
hai hoa trong xa hdi dugc. Chinh vi thé,
viée xay dung va hoan thién phap luat vé
bao vé quyén nhan than cho ngudi chuyén
ddi gidi tinh nhém tao ra mot hanh lang
phap ly glup quyén nhan than cta ngudi
chuyen d6i g101 tinh s€ dugc dam bao mot
cach tdt nhat.

V. Két ludn

Ttr nhirng phén tich trén, c6 thé thiy
bién phép dan su da va dang la bién phap
phé bién, t6i wu nhat trong viéc bao v¢
quyén nhén than cta ngudi chuyén doi
gi6i tinh. Phap luat vé bao vé quyén loi
n6i chung va dic biét 1a quyén nhan than
ctia ngudi chuyén doi gidi tinh ¢ Viét Nam
hién nay van la mot van d& maéi va chua
dugc cu thé hod thanh nhimg quy dinh
trong bat ky van ban phap luat nao. Qua
bai viét nay, nhém tac gia da 1am rd nhiing
van dé phap 1y vé quyén nhan than cua
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ngudi chuyén dbi gidi tinh, 1am tai liéu
tham khao cho cac nha lam luét kién nghi
sira d6i cac quy dinh phap luat hién hanh.

Tai liéu tham khao
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PROTECTING THE PERSONAL RIGHTS
OF TRANSGENDER INDIVIDUALS IN VIETNAM

Pham Thi Thu Huong'’, Mac Thi Nha Trang"°

Abstract: The personal rights of all individuals, including transgender individuals,

are precious and inviolable. Consequently, protecting the personal rights of transgender

individuals has attracted significant attention from researchers, scientists, and social

communities. This study aims to propose solutions to refine legislation and enhance the

protection of the personal rights of transgender individuals in Vietnam, while also clarifying

legal issues related to their rights under the current law. The Anket method was primarily

employed in this study, revealing numerous shortcomings in the practical protection of

transgender individuals ’personal rights. Based on these findings, the study offers appropriate

solutions and recommendations to establish a robust legal framework and improve the

implementation of laws protecting the personal rights of transgender individuals in Vietnam.
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