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TOm #it: Bai viét phan tich 1am rd nhitng két qua dat dwege trong thuee tién ap dung céc
hinh phat chinh khéng tude tw do & Viét Nam trong giai doan gan ddy, dong thoi phén tich
lam rd nhitng ba han ché néi bdt trong thiee tién p dung cac hinh phat khéng tude tw do, nhu
Héi dong xét xir thuong dp dung dn treo thay vi dp dung cdc hinh phat chinh khéng twéc tw
do, cAc Hoi dong xét xir cON chua tuan thii triét dé cac cin cir khi quyét dinh hinh phat, hinh
phat dirge &p dung con chura phil hop véi tinh chdt, mire dé nguy hiém ciia cac hanh vi pham
t6i. Nhdn dién nhitng han ché nay chinh la co sé quan trong dé khdc phuc nham ndng cao
hiéu qua ap dung cac hinh phat chinh khong tuoc tw do.

Tir khoa: Ap dung, Hinh phat chinh, Canh céo, Phat tién, Cdi tao khdng giam giit, Truc xudt.

Abstract: The article analyzes and clarifies the results achieved in the practice of
applying major non-liberal penalties in Vietnam in the recent period, as well as analyzing
and clarifying the outstanding limitations in the practice of applying non-liberal penalties,
such as the Trial Panels often applying suspended sentences instead of applying major non-
liberal penalties, the Trial Panels have not fully complied with the grounds when deciding to
impose penalties, the applied punishments and penalties are not suitable with the nature and
dangerous level of the criminal acts. Recognizing these limitations is an important basis for
improving the effectiveness of the practice of applying major non- liberal penalties.
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I. DAn nhip vi néu ap dung hinh phat theo huéng qué
Ap dung hinh phat néi chung, cac nghiém khic thi s& xadm pham nghiém
hinh phat khong tuée tu do noi riéng 1a trong quyén con nguoi, di nguoc voi quan
hoat dong dic biét cia Hoi dong xét xir diém, chinh sach nhan dao va huéng thién

* Khoa Luat - Truong Pai hoc M Ha Noi.
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cia Dang va Nha nudc, lam cho nguoi
pham t0i cam thiy bat cdng, chan nan, mat
long tin vao cong 1y va khong con dong
luc dé tich cuc, nd luc cai tao tré thanh
cong dan tét. Nguoc lai, 4p dung hinh phat
theo hudng qua nhe cling khong dat duoc
muc dich cua hinh phat, [am cho nguoi
pham t0i cling nhu nhitng ngudi khac coi
thuong cac ché tai hinh sy, lam gia ting
toi pham. Thuc tién 4p dung hinh phat
nodi chung, &p dung cac hinh phat khong
tudc tu do noi riéng van con nhiing han
ché bét cap lam giam hiéu qua cta hinh
phat, chua dap tng yéu cau phong, chng
toi pham. Vi vay, nghién ctru lam 1o thuc
trang ap dung cac hinh phat chinh khong
tudce tu do, nhat 1a 1am rd nhiing han ché
trong thuc tién &p dung cac hinh phatchinh
khong tudc ty do s& giup dé xuit bién phap
khic phuc han ché trong thuc tién, tir d6
nang cao hiéu qua cua cac hinhphat chinh
khong tudce tu do.

I1. Co sé 1y thuyét

Bai viét dua trén cac ly thuyét vé
toi pham va cau thanh toi pham, 1y thuyét
vé trach nhiém hinh sy va hinh phat, ly
thuyét vé ap dung phap luat, &p dung phép
luat hinh sy va ap dung hinh phat.

2.1. Ly thuyét vé tpi pham va céiu
thanh toi pham

Ly thuyét vé toi pham va cu thanh
t6i pham 12 mot hé thong 1y luan nén tang

trong Luat Hinh sy Viét Nam, trong dé
1am ré nhitng diu hiéu (dic diém cuatdi
pham) va nhitng yéu t6 cAu thanh toi
pham, gém khéach thé cua toi pham, mat
khach quan cta toi pham, chu thé cuatdi
pham, mat chu quan cua t0i pham.Ly
thuyét vé toi pham cling bao gém ly luén
vé chuan bj pham tdi, pham tdi chua dat,
t6i pham hoan thanh, 1y luan vé dong
pham, Cac céan ctr loai trir trdch nhiémhinh
syt

2.2. Ly thuyét vé trach nhiém hinh
swva hinh phat

Ly thuyét vé trach nhiém hinh sy
lam 10 1y luan vé trach nhiém hinh su ma
nguoi hoac phap nhan thuong mai pham
t6i phai chiu truéc Nha nude vé hanh vi
pham toi caa minh. Ly thuyét vé hinh phat
lam rd hé thong hinh phat dugc ap dung
cho ca nhan, phap nhan thuong mai.}

2.3. Ly thuyét vé ap dung phap ludt

Ly thuyét vé ap dung phap luat lam
rd 4p dung phéap luat 1a mot trong bén hinh
thirc thyc hién phép luat 1a tuan theo phap
ludt (tuan thu phéap luat), thi hanh phap
luat, st dung phap luat va ap dung phap
luat. Ly thuyét vé 4p dung phap luat lam
1 cac chu thé c6 thim quyén ap dung phap
luat, cac trudng hop can ap dung phap lut,
cac giai doan cua qua trinh ap dung phap
luat.®

1 Truong Pai hoc Luat Ha NQi (2019), Giao trinh Luat Hinh sy V@ét Nam, Phan chung. Nxb. Cong
an nhan dan, tr.59-264; Nguyén Ngoc Hoa (2008), T6i pham va cau thanh t6i pham. Nxb. Cong an

nhan dan, tr. 11-200.

1 Truong Pai hoc Luat Ha Noi (2019), Gi4o trinh Luat Hinh sy Viét Nam, Phan chung. Nxb. Céng an
nhan dan, tr. 265-314; Trinh Tién Viét (2019), Trach nhiém hinh su va loai trir trach nhiém hinh su.

Nxb. Chinh tri Quéc gia Su that, tr. 11-216.

§ Truong Dai hoc Luat Ha Noi (2019), Gido trinh Ly ludn chung vé& Nha nudc va Phap ludt. Nxb. Tu

phéap. tr. 401-412
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2.4. Ly thuyét vé ap dung phap ludt
hinh s

Ly thuyét vé 4p dung phap luat hinh
su 12 nén tang ly luan quan trongbao
gdm nhiéu nén tang Iy luan hop thanhnhu
1y luan vé quy pham phap luat hinh sy voéi
tu cach 1a khach thé ciua ap dung phap luat
hinh sy; 1y luan vé 4p dung quypham phap
luat hinh sy trong dinh toidanh, quyét
dinh hinh phat, trong loai trtr trach nhi¢m
hinh sy, mién trach nhiém hinh su cling
nhu trong 4p dung cac bién phap tu phap'.

I11. Phwong phap nghién ciru

Céc phuong phap thong k&, so sanh,
phan tich, binh luan, quy nap, dién dich,
suy luan logic, nghién ctru dién hinh dugc
str dung dé 1am rd nhimg két qua dat duoc
trong thuc tién &p dung cac hinh phatchinh
khong tudce tu do ¢ nudc ta giai doan2015-
2021 cing nhu tai cac dia phuong labién
Bién va Thanh phé H6 Chi Minh.

Céc phuong phap thong k&, so sanh,
phan tich, binh luan, quy nap, dién dich,
suy luan logic, nghién ctru dién hinh,
nghién ctu ban an, phan tich quy pham
phép luat duoc s dung dé lam rd nhing
han ché trong thuc tién ap dung cac hinh

phat chinh khdng tuéce tu do ¢ nudce ta giai
doan 2015-2021.

Céac phuong phép phan tich, binh
luan, quy nap, dién dich, suy luin logic
dugc sir dung dé dua ra mot sb kién nghi
nhim khic phuc cac han ché trong thuc
tién 4p dung cac hinh phat chinh khong
tudce tu do.

IV. Két qua va thao luin

4.1. Cdc két qua dat dwoc trong dp
dung cac hinh phgt chinh khdng twéc
tw do

Nha nudc vai tu cach la dai dién chinh
thirc ctia toan & hoi, str dung quyén luc cta
xa hoi giao cho “dé bao vé cac loi ich co
ban, lau dai caa qudc gia, dan toc va cong
dan cua minh; duy tri trat ty xa hoi”™". Trong
linh vuc Luat Hinh sy, hinh phat thé hién
trach nhiém cta mot chu thé (ca nhan hoic
phap nhan thuong mai) da thuc hién hanh vi
pham t0i phai chiu trude Nha nude.' Hinh
phat 13 bién phap cudng ché nghiém khic
cta Nha nude dugce quy dinh trong B0 luat
hinh sy (BLHS), do Toa 4n quyét dinh ap
dung ddi véi nguoi hodc phap nhan thuong
mai (PNTM) pham toi nham tudc bo hodc
han ché quyén, loi ich ciia nguoi, PNTM
d6.} Vé myc dich cua hinh phat, tuy con

V6 Khénh Vinh (2021), Ap dung phép luét hinh su, Nhitng vin dé Iy luan va thuc tién. Nxb. Khoa

hoc xa hoi.

** Tryong Pai hoc Luat Ha Noi, Gido trinh Ly luan chung vé Nha nuéc va Phap luat, Sdd, tr.55.

1+ Trinh Tién Viét, Trach nhiém hinh su va loai trir tréch nhiém hinh s, Nxb. Chinh trj Qudc gia Sy

that, Ha Ngi 2019, tr. 33.

11 Diéu 30 B6 luat hinh sy niam 2015, sira d6i ndm 2017, Nxb. Lao dong nam 2020, tr. 23.
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nhiéu tranh luan, tuy nhién, theo cach dién
dat hién nay tai Piéu 31 BLHS, hinh phat
vira ¢c6 muc dich trung tri ngudi, PNTM
pham tdi, vira ¢6 muc dich gido duc nguoi,
PNTM ¥ thirc tuan theo phép luat va cac
quy tic cta cudc sdng, ngin ngira ho pham
t6i mai, dong thoi gido duc ngudi, PNTM
khac ton trong phap luat, phong ngira va dau
tranh chong toi pham.

Hé thong hinh phat d6i véi nguoi
pham ti duoc quy dinh tai Piéu 32 BLHS
gdm cac hinh phat chinh va cac hinh phat
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bd sung. Cac hinh phat chinh khéng tudc
tu do gém: Canh c4o; Phat tién; Cai tao
khong giam giir; Truc xuat.

Ap dung hinh phat 1a hoat dong
mang tinh té chtre, quyén luc ciia nhanude
do cac co quan, ngudi tién hanh té tung
thuc hi¢n nhdm ca biét hoa TNHS déi véi
tung ca nhan, phap nhan thuvong mai pham
t0i cu the. !

Théng ké thuc tién 4p dung cac hinh
phat chinh khéng tudc ty do ¢ nudce ta giai
doan 2015-2021 cho thay:

Bdng 1. Thong ké &p dung hinh phat chinh & Viét Nam giai doan 2015-2021

£ Hinh N Cii tao Tuc6 t;hh,i Chun

Nam | SOV I qfpicao| phat | N inong | Tre [ham (kécdl L o
pham toi cinh CAo phat tién giam giir xuat chlo hudng hinh

an treo)

2015 | 61158 | 106974 66 6490 3652 0 96167 599
2016 | 60343 | 97830 64 5398 3073 0 88658 637
2017 | 58312 | 95723 32 5011 3721 0 86284 675
2018 | 58587 | 98426 97 5450 4397 7 87671 804
2019 | 62514 | 104116 135 6283 4846 10 91860 982
2020 | 64079 | 110489 127 7094 5436 20 96842 970
2021 | 63807 | 109162 119 6574 5274 39 96185 971
Tong | 428800 | 722720 640 42300 | 30399 76 643667 | 5638
Ty 1é % - 100 0.09 5.85 421 0.01 89.06 0.78

Béng 1 cho thay, hinh phat ti ¢6 thoi
han chiém da sb tuyét ddi voi 643.667
ngudi trong tong sé 428.800 ngudi pham
t6i (chiém ty 16 89,06%); tiép theo 1a hinh
phat tién 1a 42.300 ngudi pham toi (chiém
ty 1¢ 5,85%); Hinh phat cai tao

Nguon: Thong ké ciia Vién kiém sét nhan dan ¢6i cao.

khong giam gitr ¢630.399 nguoi (chiém ty
1¢ 4,21%); Hinh phat chung than, t&r hinh
1a5.638 ngudi (chiém 0,78%); Hinh phat
canh céo 1a 640 nguoi (chiém 0,09%)
Hinh phat truc xuét 1a 76 nguoi (chiém
0,01%).

§§ PGS.TS. H6 S§ Son cho ring, “Hinh phat c6 muc dich dam bao cong 1y, cong bang xi hoi va
phong ngtra t6i pham” (Xem: Ho Sy Son, Si tritng tri trong Ludt Hinh si, Tap chi Nha nude va phap
luat —sb 6/ 2020, tr.20-24); PGS. TS. Trinh Tién Viét cho rang hinh phat ¢6 ba muc dich: (1) Tring tri
va gido duc nguoi, PNTM pham t6i; (2) Gido duc nguoi, PNTM khéc ton trong phap luat; (3) Phong
ngtra va dau tranh chéng t6i pham (Xem Trinh Tién Viét, Trach nkhiém hinh swva loai trir TNHS, Nxb
Chinh tri qudc gia Sy that, Ha Noi 2019, tr.129-231).

11 Xem V6 Khé&nh Vinh, Chinh sach phap luat, Gido trinh sau dai hoc, Nxb. Khoa hoc xa hoi, Ha Noi

2020, tr. 54.
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BLHS nam 2015, stra d6i nim 2017,
c6 hiéu lyc tir ngay 01/01/2018 d thé hién
Xu hudng nhan dao va huéng thién rd hon
rat nhiéu so v6i BLHS nam 1999, sira d6i
nam 2019.”" Tuy nhién, c6 thé thdy xu
huéng nay chwa duogc thé hién trong thuc
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tién 4p dung hinh phat. C6 thé thay rd diéu
nay khi so sanh gitra hai giai doan: Giai
doan2018-2021 khi BLHS nam 2015, stra
d6i nam 2017 ¢6 hiéu luc so véi giai doan
2015-2017 trude khi BLHS nam 2015, stra
d6i nam 2017 c6 hiéu lyc.

Bdang 2. So sanh hinh phat chinh giai doan 2015-2017 voi giai doan 2018-2021

£ N : . Tu co thoi
. S vy S0 bi Hinh Hinh Ca} a0 Truc |han (ké ca Ct}ung
Giaidoan | pham ) phat phat | khong % : \ than, tir
toi cao anh cdo | tién iam giti xuat - |cho hutng hinh
¢ ¢ e |giam ghr an treo)
2015-2017 | 179813 | 300527 | 162 16899 | 10446 0 271109 | 1911
Ty 1¢ % - 100 0.05 5.62 3.48 0.00 90.21 0.64
2018-2021 | 248987 | 422193 | 478 | 25401 | 19953 76 372558 | 3727
Ty 1€ % - 100 0.11 6.02 4.73 0.02 88.24 0.88

Nguon: Tong hop tir s6 liéu thong ké ciia Vién kiém sét nhan dan 6i cao

Két qua Bang 2 so sanh giai doan
2018-2021 vdi giai doan 2015-2017 cho
thdy, trong sb cac hinh phat thi chi duy
nhét ty 1¢ hinh phat tii ¢6 giam tir 90,21%
xudng con 88,24%, con tat ca cac loai hinh
phat khac déu tang, nhung ty 1¢ tingkhdng
dang ké, trong d6 hinh phat canh cao ting
0,6%, hinh phat tién ting 0,4%, hinh phat
truc xuat tang 0,02%. Nhu vay,cac hinh
phat chinh khdng tudc tu do (canhcéo, phat
tién, cai tao khong giam gitt, truc

xuat) giai doan 2018-2021 la 10,87%, so
véi giai doan 2015-2017 1a 9,15% thi chi
tang 1,72%. Pay 1a mot su thay d6i khdng
dang ké, chua phan anh dugc rd nét xu
hudng nhan dao va hudéng thién da duogc
thé hién rat rd trong BLHS.

Dé thiy rd hon tinh hinh 4p dung cac
hinh phat chinh khéng tudc ty do, c6 thé
tham khao thém sb liéu tr mot sb dia
phuong va mot s6 loai, nhom toi cu thé sau
day:

Bdng 3. Thong ké tinh hinh &p dung hinh phat tai tinh Dién Bién giai doan 2015-2021

Hinh Hinh Cii tao Phat Chun
9 Sévu | Sobi | phat khong | Truc | tu cho | Tuco . g
Nam n: . ., phat . % , ‘. than/ T
phamtgi| cao | canh A glam | xuat | huwéng | thoihan s
, tien - . hinh
cao giwr an treo
2015 678 816 0 30 26 0 81 664 15
2016 909 1098 0 11 15 0 78 969 25
2017 883 1151 1 21 29 0 67 1001 32
2018 734 884 0 12 14 0 43 797 18
2019 878 1068 0 24 19 0 58 921 46
2020 1092 1370 0 3 42 0 52 1203 70

*** Tran Hitu Trang, Xu hudng nhan dao va hudng thién trong &p dung phap luat hinh sy Viét Nam,
Tap chi Khoa hoc kiém sat — S6 06/ 2018, tr.10-20.
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Hinh Hinh Cii tao Phat Chun
< Sovu | Sobi | phat khong | Truc | tu cho | Tuco nung
Nam ns . .\ phat . % , ‘. than/ T
pham tgi| cao | canh A glam | xuat | hwong | thoi han s
. tién .~ . hinh
cao gir an treo
2021 1101 | 1302 0 33 33 0 54 1112 70
Tong 6275 | 7689 1 134 178 0 433 6667 276
Ty ¢ % 100.00f 0.01 | 1.74 | 231 0.00 5.63 86.71 3.59

Nguon: Thong ké ciia Tda &n nhan dan (TAND) tinh Dién Bién

S6 liéu thong ké tai Bang 3 chothdy,
viéc 4p dung hinh phat tai tinh Dién Bién
cling trong dbi phu hop véi xu hudng
chung cta ca nuédc, nhung c6 phan nghiém
khic hon. Cu thé, hinh phat tu tai tinh Dién
Bién giai doan 2015-2021ciing chiém ty 1
gan tuyét db6i voi 7100 nguoi (ty 1é
92,34%). So vdi ty 1€ chung cua ca nudc
12 89,06% thi ty 1¢ nay cao hon 3,28%. Ty
1¢ 4p dung hinh phat tiénd Dién Bién chi
chiém 1,74% thip hon nhiéu so véi ty 1&
nay trong ca nudc (Ty 1é

ap dung hinh phat tién ca nudc 1a 5,85%).
bang chu y ca giai doan 2015-2021 chi
c6 01 bi cdo dugc ap dung hinh phat canh
cao (chiém 0,01%) va 178 ngudi dugc ap
dung hinh phat cai tao khong giam gilr
(chiém 2,31%) thap hon nhiéu so véi ty 16
chung cua ca nudc trong 4p dung cac loai
hinh phat chinh khong tuéce tu do.

Khéo ctru tinh hinh 4p dung hinh
phat vé t6i ddnh bac tai Thanh phd Ho6 Chi
Minh giai doan 2016-2020 cho thay:

Bdng 4. Thong ké tinh hinh dp dung hinh phat vé tgi danh bac tai Thanh phé Ho Chi Minh
giai doan 2016-2020

Sé v Hinh Hinh Cii tao Phat Tuc6 Chung
< OV g bi | Mién | phat khong | Truc | tu cho .. | than/
Nam | pham . X phat . X . thoi .
N cao | TNHS| cénh A glam | xuat | hudong Tw
toi . tién o~ . han N
: cao giir an treo : hinh
2016 243 1071 | 176 0 9 0 0 391 | 495 0
2017 154 558 0 3 1 0 279 | 275 0
2018 163 707 2 12 13 0 355 | 325 0
2019 216 862 19 90 16 0 369 | 368 0
2020 255 1053 1 7 98 77 0 416 | 454 0
Tong 1031 | 4251 | 177 28 212 107 0 1810 | 1917 0
Ty 1€ % - 100.00 | 4.16 | 0.66 | 4.99 | 252 | 0.00 | 42.58 |45.10| 0.00

Bang 4 cho thay, nhin chung viéc ap
dung hinh phat cho tdi danh bac cling tuong
tu xu hudng chung cia ca nudc, trong do
s6 ngudi bi 4p dung hinh phat to (ké ca
hinh phat tu cho hudng an treo) 1a 3.727
ngudi (chiém 87,68%). Hinh phat tién déi
v6i toi nay ciing chi chiém ty 1& chua dén
5%. Dang chi y 1a s6 luong nguoi dugc

Nguon: Thong ké ciia TAND Thanh phé Ho Chi Minh.

mién trach nhiém hinh sy (TNHS) twong
dbi nhiéu véi 177 nguoi (chiém 4,16%).
Tuy nhién, sb lwong nay lai cha yéu chi tap
trung & nam 2016. Nguyén nhéan chinh cta
viéc mién TNHS la vi BLHS nim 2015
ban hanh di nang muc tién tdi thiéu phai
chiu TNHS cua toi danh bac tir hai triéu
dong 1én nam triéu dong. Nghi quyét sd
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144/2016/QH13 ngay 29 thaAng 6 nam 2016
ciia Qudc hoi vé viée Iui hiéu lyc thi hanh
ctia Bo luat hinh su s6 100/2015/QH13 va
mét sb luat khac, tai khoan 4 Diéu 1 ¢6
quy dinh “Thuc hién cdc quy dinh co loi
cho nguwoi pham t6i tai khoan 3 Diéu 7 Bo
ludt Hinh su s6 100/2015/QH13 va diém b
khodn 1 Piéu 1 Nghi quyét s6 109/2015/
OHI3 vé viéc thi hanh Bé ludt Hinh su;
tiép tuc dp dung khodn 2 Piéu I va cdc quy
dinh khac co loi cho nguoi pham toi tai
Nghi quyét sé6 109/2015/QH13”. Véi tinh
than thuc hién cac quy dinh c6 loi cho
ngudi pham t6i, TAND Thanh phé H6 Chi
Minh d3 ap dung quy dinh c6 loi ¢é mién
TNHS cho cac truong hop pham té1 danh
bac véi murc tién dudi nam triéu dong nén
s6 lugng nguoi dugc mién TNHS chi tap
trung trong nam 2016.

4.2. Nhitng han ché trong dp dung
cac hinh phat chinh khong twéc tw do

- Thir nhat, cac Héi dong xét xir
(HPXX) thwong ap dung an treo thay vi
dp dung cac hinh phat chinh khong tuoc
tfur do.

Nhin vao sé liéu théng ké vé hinh
phat néu trén cho thdy, sé ngudi b xir phat
td cho huong an treo thuong 16n hon nhiéu
sO nguoi bi xir phat cac hinh phat khong
tude ty do. Vi dy, 6 DBién Bién giai doan
2015-2021, c6 dén 433 nguoi bi xir phat tu
cho huéngantreo (chiém 5,63%), trongkhi
chi ¢6 313 nguoi bi xur phat cac hinh phat
chinh khong tuéc ty do (chiém ty 1&
4,06%); & Thanh phd H6 Chi Minh, s6 bi
phat t0 cho huong &n treo dbi voi toi danh

bac giai doan 2016-2020 la 1.810 nguoi
(chiém ty 1¢& 42,58%), trong khi s6 nguoi
bi xtr phat cac hinh phat khong tudc tu do
chi ¢6 524 nguoi (chiém ty 18 12,33%).
Diéu nay cho thiy tim 1y chung ctiia Hoi
ddng xét xir chua manh dan 4p dung cac
hinh phat khong tudc tur do ma thay vao d6
14 4p dung hinh phat ti cho huong an treo.
Nguyén nhan cua tinh trang nay la do

C6 thé thiy rd diéu nay qua ban
an sau: Vao luc 12 gio 30 phat ngay
21/7/2021, tai nha ba Truong Thi L ¢ thon
b, xi D, thanh phd D, sdu nguoi la: Tran
K, Nguyén Vin Q, Ping Minh L, Duong
Thai H, Binh Van L va Pang Ngoc D dang
thyc hién hanh vi danh bac trai phép bang
hinh thirc Poker thing thua bang tién Viét
Nam dong d bi to tun tra Cong an thanh
phé D phdi hop véi Cong an xi P phat
hién, bit qua tang, thu giit tai chiéu bac 02
b6 bai t 1o kho va s6 tién 5.010.000 dong.
Thu giit s6 tién 330.000 dong trén ngudi
Ding Minh L xé4c dinh duoc dung dé danh
bac. Tong sb tién cac bi cao dung dé danh
bac 1a 5.340.000 dong. Trong vu an nay,
bi cdo Tran K bi xtr phat 06 thang ti cho
hudng 4n treo; bi cao Nguyén Vin Q bj xir
phat 06 thang ti cho hudng an treo; bicdo
Dang Minh L bi xtr phat 06 thang tu cho
hudng an treo; bi cdo Duong Thai H bi xur
phat 06 thang tu cho hudng an treo;bi cao
Dinh Van L bi xu phat 06 thang tu cho
hudng an treo; bi cdo Pang Ngoc b 06
thang ti cho hudng 4n treo. Phat tién mdi
bi cao s6 tién 15.000.000 dong (mudilim
triéu dong) dé sung ndp ngan sach Nha
nude.

#+1 Ban an sb 91/2021/HS-ST ngay 23/11/2021 cia TAND TP Dong Héi tinh Quang Binh. Nguon:
Cong thong tin dién tir cia TANDTC tai dia chi: https://congbobanan.toaan.gov.vn/2ta809615t1cvn/

chi-tiet-ban-an.
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Phan tich Ban an trén cho théy, v61 nhan
dinh day la vu an thudc truong hop it ng-
hiém trong, c6 dong pham nhung mang
tinh chat gian don; cac bi cao déu la nguoi
thuc hanh, c6 vai trd ngang nhau; déu
thanh khan khai bao, an nan hdi cai; pham
t6i 1an dau va thudc truong hop it nghiém
trong, c6 noi cu tru rd rang, tuy nhién,
HDbXX lai khong 4p dung cac hinh phat
khong tudc tuy do nhu phat tién, cai tao
khong giam gitt ma lai &p dung hinh phat
tu la chua phu hgp véi chinh sach hinh sy
nhan dao va hudng thién cia Bang va Nha
nudc ta.

Thir hai, cAc HDXX chua tuan thi triét dé

CAC cdan cir khi quyét dinh hinh phat.

BLHS di quy dinh 13, “Khi quyét dinh
hinh phat, Toa &n can cir vao quy dinh cua
Bo luat nay, can nhdc tinh chdt va mirc dé
nguy hiém cho xd héi ciia hanh vi pham
t6i, nhan than nguwoi pham t6i, cac tinh tiét
giam nhe va tang nang trach nhiém hinh
s ¥ Tuy nhién, trong thuc tién, nhiéu
HDbXX chua van dung mot cach dﬁy du,
chinh xéc cac cin cir dé quyét dinh hinh
phat. Trong vu 4n néu trén, HDXX nhan
dinh, ngoai cac tinh tiét co chung cta 6 bi
céo thi bi c4o K ¢6 me 1a ba Tran Thi H 13
thuong binh loai B thuong tat 4/4 215 vinh
vién. Vi vay K c6 thém tinh tiét giam nhe
duoc ghi vao ban an theo khoan 2 Biéu 51
BLHS. Tuong tu, bi cao L c6 bd 1a ong
bang Van S dugc Nha nudc taing Huan
chuong khéng chién hang ba. Do d6, day
cling 1a mot tinh tiét giam nhe. Hon nira, bi
cao L la lao dong chinh trong gia dinh, vg
bi c40 mo&i chét. Véi hoan canh nhu vay, bi
c4o L rat can nhan duoc &p dung hinh phat
khong tudc tu do dé c6 diéu kién ¢ nha
chiam s6c bd me va cac con thay cho ngudi
vo mé&i mat cia minh. RS rang, voi cac
tinh tiét nay cac bi cao K va L phai duoc
nhan hinh phat nhe hon céc bi cdo khac
trong vu an. Tuy nhién, HDXX van tuyén

ca 6 bi cao muc hinh phat ngang nhau (ké
ca hinh phat bo sung) 1a rat bat hop 1y, vira
khong bao dam chinh sach nhan dao,
hudng thién, vira khdng bao dam phan hoa
TNHS trong 4p dung hinh phat.

Mat khac, ké ca trong trudong hop
bi cao K va L khong c6 cac tinh tiét thudc
vé gia dinh nhu dd néu & trén thi mdi bi
cao déu c6 nhitng tinh tiét nhan than khac
nhau, sinh ra va 16n Ién trong cac diéu
kién, hoan canh khac nhau, c6 cac quan
diém, 161 séng khéac nhau, chiu sy gido duc
va nhitng tac dong moi truong khac nhau,
anh hudng dén hanh vi pham t6i ciing nhu
qué trinh gido duc, cii tao dé hoa nhap xa
hoi. Vi vy mot trong cac canctr khi quyét
dinh hinh phat 13 “cdn nhdc nhan than
nguoi pham toi” da chua dugc HDXX van
dung mdt cach khoa hoc va toan di¢n. Day
ciing 1a mot han ché noéi chung cua d6i ngii
Tham phan, Hoi thim nhan dan va nhirng
ngudi tién hanh t6 tung khi chi hiéu nhan
than nguoi pham ti 12 mot s dac diém
nhan than néu trongmot sé diéu luat. Hiéu
nhu vay la chwa daydu boi néu chi hiéu
nhan than ngudi phamtdi chi la pham toi
lan dau, thanh khan khai béo, an nan hoi
cai ... thi khong thé phét hién va khic phuc
duoc nguyén nhan,diéu kién pham t6i nhu
yéu ciu cta Diéu 6 BLTTHS, dong thoi
cling chua thé lam rdduoc nodi dung can
phai ching minh trongvu an hinh sy nhu
quy dinh tai khoan 5 Piéu 85 BLTTHS,
cang khong thé danh gia duoc tinh cht,
mirc d6 nguy hiém caaHVPT va xu hudng
tu cai tao trong tuonglai cia ngudi pham
tOi.

Thém vao do, trong vu an néu trén,
viéc HbXX tuyén hmh phat bd sung cho
06 bi cao cling mot murc tién 15 triéu dong
1a rat bat hop ly. Hinh phat chinh hay hinh
phat bo sung déu nham dat dugc cac muc
dich da quy dinh ré trong BLHS. Cac muc
dich nay chi dat dugc khi hinh phat twong

11T Trudng Pai hoc Luat Ha Noi (2019), Gido trinh Luat Hinh sy Viét Nam, phan chung, Nxb.

Cong an nhan dan, tr.317.
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xtng (phi hop) véi tinh chat, mirc donguy
hiém cho x héi cua hanh vi pham toi.
Nhu trén da phan tich, mac du hanhvi
ctia ca 06 bi cao déu cé nhitng diém chung,
nhung néu phan tich k¥ thi chic chin cac
hanh vi ctia sau ngudi khong théco cling
mirc d6 nguy hiém cho xa hoi. Dodé khong
thé tuyén mot mure hinh phat “séhoc” theo
“cong thirc chung” cho ca sau bi cdo, ma
can phan tich, danh gia timg truong hop
cu thé dé quyét dinh mot mirchinh phat
phi hop nhat.

- Thit ba, hinh phat dwoc dp dung chua
phit hop véi tinh chat, mire d¢ nguy hiém
cua cac hanh vi pham tgi.

Thuc tién 4p dung hinh phat no6i chung,
cac hinh phat khong tudc tu do noi riéng
cho thiy tinh trang hinh phat duoc &p dung
chua phu hop véi tinh chat, mirc d6 nguy
hiém cho x4 hoi cia hanh vi pham toi. Co
thé thdy rd diéu nay khi phén tich hai vu
an sau day:

- (Ban dn s6 01): Ban an sé 45/2021/HS-
ST, ngay 23/9/2021 cua TAND thi xa My
Hao, tinh Hung Yén: Nguyén Van M ri Vi
binh C, Nguyen Van S, Nguyen Van Th
danh bac an tién thi tat ca dong y C bao tat
ca sang nha Nguyén Van T1 dé danh bac.

Dén nha T1, C néi v6i T1 cho c& nhom
danh bai thi T1 déng ¥ va dan 1én tang 2.

Tai day, T1 di 1y bo bal t lokho 52 quan
bai. M, S, C va Th ngdi xudng chiéu va
thong nhat choi danh bac dugc thua bang
tién dudi hinh thire choi Liéng. Choi duoc
mot lac thi cd nhom bi Co quan canh sat
diéu tra Cong an thi xa M H phéi hop cliing
Congan xa D Q bat qua tang. Thu tai chiéu
bac tong s tién 7.600.000ddng (gdm: Thu
tai vi tri Th ngdi 2.000.000dong, S ngdi
400.000dong, C ngdi 1.400.000d6ng, M
ngdi 3.400.000d0ng va thu giira chiéu bac

s6 tién 400.000d0ng). Tai tii quan trén
ngudi M sb tién 1.500.000ddng. Sau khi bi
bat Nguyén Vin T1 tu nguyén giao ndpsd
tién 300.000 dong (do nhém danh bac
dua) cho co quan diéu tra. HDXX tuyén
phat: Vi BPinh C 07 (bay) thang tu, thoi
han tu tinh tir ngdy bi cdo bi bat tam gitr
tam giam 04/9/2021. Nguyén Vin M 09
(chin) thang ti nhung cho huong an treo,
thoi gian thur thach 01 (mdt) nam 06 (sau)
thang, thoi han ké tir ngay tuyén an so
thaim. Nguyén Van T1 09 (chin) thang cai
tao khong giam giit. Nguyén Vin Th;
Nguyén Vin S mdi bi c4o so tién
25.000.000 ddng (hai muoi 1am triéu dong
chin). Khong ap dung hinh phat bb sung
1a phat tién d6i voi cac bi c40.588

- (Bdn dn sé 02): Bdn dn sé6 52/2021/
HSST, ngay 10/11/2021 cua TAND huyén
Dai Loc, tinh Quang Nam: Khoang 16 gio
30, ngay 06/4/2021, Nguyén Thi Minh D,
Nguyén Thi H, Lé Thi A va Huynh Thi L
ra nhau choi dénh bac an thua bangtién
dudi hinh thie bai “xi lat” tai nhaba
Tran Thi B. Sau khi thong nhat cach choi,
Nguyén Thi Minh D 13 ngudi cam cai,
nhitng nguoi con lai dit cuge mdivan
10.000 dong. Khi ca nhém dang choi véan
thir ba thi bi Cong an xa D, huyén D phat
hién, 1ap bién ban su viéc, thu gilr taisong
bac sb tién 50.000 ddng; 01 bo baitd lo
kho 52 1. Thu gir ciia cac ddi tugngtham
gia danh bac tong s tién 2.120.000 dong
(trong d6: Nguyén Thi Minh D
500.000 d6ng; Huynh Thi L 1.520.000
ddng; Lé Thi A 100.000 dong). Trudc do,
ngay 03/7/2020, Nguyén Thi Minh D d2 bi
Cong an xa D, huyén D, tinh Quang Nam
xtr phat vi pham hanh chinh sé tién
1.500.000 dong, vé hanh vi “Panh bac
trai phép”. Hoi dong xét xur tuyén phat:

888 Bén an sd 45/2021/HS-ST, ngay 23/9/2021 cua TAND thi xa My Hao, tinh Hung
Yén. Nguon: Cong théng tin dién tir cia TANDTC tai dia chi: https://congbobanan.toaan.gov.

vn/Ot15atlcvnl/Tra-cu-ban-an.
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Bi cdo Nguyén Thi Minh D 09 (Chin)
thang cai tao khong giam gitr. 11

Bi c4o Nguyén Thi Minh D (Ban
an sb 02) cung H, L, A ra nhau choi ddnh
bac an thua bang tién. Khi choi, D languoi
cam cai. Mat khac, ngay 03/7/2020,
Nguyén Thi Minh D di bi Cong an x&
D, huyén D, tinh Quang Nam xtr phat vi
pham hanh chinh s6 tién 1.500.000 dong,
vé hanh vi “Danh bac trai phép”. Tinh dén
thoi diém pham t0i (ngay 16/4/2021) méi
chua duoc 9 thang ké tir thoi diém bi xur
phat. Trong khi bi cdo T1 (Béan 4n s6 01)
la nguoi khdng truc tiép tham gia vao viéc
danh bac. Bj céo chi c6 16i khi dong y cho
bi c40 C muon dia diém nha ¢ ciia minh dé
cac dbi tugng danh bac. Bi cao T1 khong
cha dong yéu cau cac bi cdo c6 nghia vu
dua tién cho minh ma c4c bi c&o tu nguyén
va chu dong dua tién ho (300.000 dong)
cho bi cdo T1. Bi cdo T1 chi la nguoi tao
diéu kién vé dia diém va phuong tién (bd
bai ti lo kho 52 quén bai) cho cac bi cao
khéc thyc hién hanh vi danh bac, dong thoi
bi cdo T1 cling dugc huong lgi 300.000
ddng tir viéc cho cac bi cao khac danh bac.
Nhu vdy bi cdo T1 chi 1a dong pham véi
vai tro giap suc. Bi cdo T1 c6 nhan than
t6t, pham toi it nghiém trong, 6 cong viéc
va thu nhap 6n dinh. Sau khi pham t6i, T1
cling da ndp lai 300.000 ddng.

So sanh mirc 6 nguy hiém cho xa
hoi cia HVPT cua D va T1 trong hai vu an
trén cho thay, tinh nguy hiém trong HVPT
cia D (vu an s 02) cao hon T1 (vu an

s6 01) rat nhiéu. Tuy nhién, cac HDXX
cta hai vu &n nay déu tuyén murc hinh phat
cho D va T1 bang nhau 1a 9 thang cai tao
khong giam giit. Diéu nay c6 nghia la cac
HPXX danh gia tinh chat, mic d6 nguy
hiém cho x& hoi trong HVPT cua D va
T1 12 nhu nhau. Diéu ndy rat bat hop ly
va thiéu thuyét phuc. Mit khac, xét thiy
HVPT cua céc bi cdo trong cac vu an nay
déu pham tdi it nghiém trong, hoan toan c6
thé 4p dung hinh phat tién 1a hinh phat
chinh thay cho hinh phat cai tao khong
giam gilr va hinh phat tu.

V. Két luan

Tt nhitng han ché néu trén cho thay,
dé nang cao hiéu qua ap dung cac hinh
phat chinh khong tudc tu do, giai phap
quan trong nhat Ia ting cudng ning luc cia
d6i ngii Tham phén va Hoi thAim nhan dan.
Két luan s6 84-KL/TW, ngay 29/7/2020
cia Bo Chinh tri dd nhdn manh cin phai
“Xdy dung doi ngii can bé tw phdp, nhdt 1a
déi ngil tham phdn, kiém sat vién, diéu tra
vién, chdp hanh vién phdi thuc si liém
chinh, cong tam, chuyén nghiép, co ban
linh chinh tri, giéi vé nghiép vu, tinh thong
vé phdp ludt, ndm viing chii trwong, chinh
sdach ciia Dang, dii phdam chat, ndng lyc,
uy tin ddp ting yéu cau nhiém vy trong tinh
hinh méi.”* Doi ngii tién hanh t6 tung
trude hét can phai ddi méi can ban tu duy
trong 4p dung hinh phat. Can phai x4c dinh
dung din va diy du muc dich cua hinh
phat ciing nhu ban chat, vai tro, y nghia
cua mdi hinh phat dé &p dung chinh xac

99 Ban &n s6 52/2021/HSST, ngay 10/11/2021 ctia TAND huyén Pai Loc, tinh Quang Nam. Ngudn:
Cong thong tin dién tir cia TANDTC tai dia chi: https://congbobanan.toaan.gov.vn/Ot15at1lcvnl/Tra-

cu-ban-an.

**x% B chinh tri, K&t ludn s6 84-KL/TW, ngay 29/7/2020 vé tong két 15 nam thyc hién Nghi quyét
s0 49-NQ/TW ctia B6 Chinh tri khoa IX vé Chién lugc cai cach tu phap dén nam 2020.
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nhat nhdm phat huy t6i da hiéu qua cia cac
hinh phat nay. Thim phan va Hoi thimnhan
dan can loai bo quan diém tuyét doi hoa
vai tro trung tri ciia hinh phat dé co thé lua
chon duogc loai va muc hinh phat khong
tude tu do phu hop nhat véi tirmg nguoi
pham toi. Toéa an can chl trong honnira
cong tac dao tao ky nang va dao duc hanh
nghé cho d6i ngii Tham phan, Hoi thaim
nhin dan nham dap ung yéu cau caicach
tu phap. Can ting cuong rén luyén ban
linh nghé nghiép cia Tham phan, Hoi
thdm nhan dan trong diéu hanh phiéntoa,
nam vitng va van dung chinh x4c cacquy
dinh cua phap luat va tang cuong khanang
van dung phap luat dé giai quyét cacvan dé
phap ly dat ra trong ap dung hinh phat.
Xay dung doi ngii ThAim phan, Hoi thim
nhan dan that sy ¢6 ban linh chinh tri, ban
linh nghé nghiép vitng vang, c6 tinh than
kién quyét ddu tranh bao vé 1& phai, bao vé
cac quyén va loi ich hop phapcia ca nhan,
t6 chirc; co phim chat dao dirc trong sang,
luong tam, trach nhiém, tan tuy va sang
tao trong cong viéc, bao dam hi¢u qua cao
nhat. Thim phan, Hoi tham nhan dan phai
quyét dinh hinh phat dwa trén kinh
nghiém, k¥ ning va niém tinndi tim chu
khong dé phu thudc vao du luan xa hoi va
c4c tc dong khac. Can kiénquyét xo6a bo
cac tu tudng cu toan, xur 1yqua ning dé
tranh du luan xa hoi nhung lai anh hudng
nghiém trong dén quyén valgi ich hop
phap cua nguoi pham toi, tir dolam mat
dong luc, quyét tam hoan luong cua ho,
qua do6 s€ gidm hiéu qua cua hinh phat
ciing nhu khong dap ing duoc yéu cau dau
tranh phong, chdng toi pham.
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